


dime mitigation scheme brought to its attention or proposed in the project EIR,” but it must incorporate “feasible 
mitigation measures” “when such measures would ‘substantially lessen’ a significant environmental effect.” (San 
Franciscans for Reasonable Growth v. City and County of San Francisco (1989) 209 Cal.App.3d 1502, 1519 [258 
Cal. Rptr. 267]. 
 
Additional mitigation measures suggested in the comment letter are evaluated below: 
 

1. Concept: In compliance with Shasta County Fire regulations the Developer and Tierra Robles Community 
Services District (TRCSD) or Tierra Robles Homeowners Association (TRHOA) will ensure that all 
building envelopes will be adjusted to guarantee a minimum of 100 feet of defensible space on all sides 
of every building within the Project. 
 
Analysis: California Public Resources Code (PRC) Section 4291 requires 100 feet of defensible space, 
which the Shasta County Fire Department (SCFD) requires as well and is codified in Section 16.10.290 
of the Shasta County Municipal Code. The Tierra Robles Wildland Fuel/Vegetation Management Plan 
indicates that the Project will be in compliance with PRC Section 4291 and outlines which fuels will be 
treated and maintained. The SCFD reviewed the Tierra Robles Wildland Fuel/Vegetation Management 
Plan and found it to be consistent with SCFD regulations. Additionally, SCFD requires that building 
envelopes shall not be located in or directly above natural chimneys, narrow canyons, or mountain saddles. 
 
Conclusion: Since this mitigation is incorporated into the project design, is required by code, and would 
not further reduce the Project’s wildfire risk, this additional mitigation measure is unnecessary. 
 

2. Concept: The Developer will provide perimeter roadways around the subdivision to provide access to 
Fire personnel and equipment, as well as ensure fire breaks and defensible space between all building 
structures and adjacent wildlands. 
 
Analysis: Neither the Shasta County Fire Safety Standards nor the State development standards require a 
perimeter access road for fire personnel. The proposed Project would facilitate the design and development 
of a 166-unit residential subdivision including a road system, onsite wastewater treatment system, 
designated open space, and resource management areas (RMAs). CAL FIRE/SCFD has recommended 
appropriate requirements and conditions of approval, including compliance with the proposed Wildland 
Fuel/Vegetation Management Plan, Oak Management Plan, and Design Guidelines which will be 
implemented and enforced through the proposed Planned Development zone district and Vesting 
Tentative Tract Map 1996. An Emergency Fire Escape Road (EFER) connecting the Tierra Robles Lane 
and Chatham Ranch Lane cul-de-sacs will be constructed in accordance with Section 6.11 of the Shasta 
County Fire Safety Standards. Additionally, the construction of a fire perimeter road would increase 
permanent impacts on biological resources by removing additional trees and native vegetation, increase 
the potential for disturbing cultural resources, increase impacts from surface water runoff and erosion, add 
increased construction emissions, and reduce the amount of proposed open space.  
 
Conclusion: Fire buffers and vegetation management are already included in the project design and the 
Tierra Robles Wildland Fuel/Vegetation Management Plan. CAL FIRE/SCFD has reviewed the project 
design and Wildland Fuel/Vegetation Management Plan and is satisfied with the proposed access roads, 
emergency access and fire clearing requirements around the access points. Therefore, this additional 
mitigation measure is unnecessary.  
 



3. Concept: The Developer will provide at least five easements to interconnect with adjacent future 
development to ensure additional access for wildfire evacuation to Project residents and surrounding 
residents. 
 
Analysis: The Shasta County Fire Safety Standards do not address the need for multiple ingress/egress 
roads based on density or future development. The Project proposes a through road system which meets the 
County’s requirements. The County cannot require the developer to acquire easements from private property 
owners that are not required by existing County regulations. The owners of offsite properties may negotiate 
easements to interconnect with the project site for evacuation purposes separate from the County’s entitlement 
process for the proposed Project if they choose to do so.  
 
Conclusion: Because the proposed Project complies with the ingress/egress requirements of the Shasta 
County Fire Safety Standards, this additional mitigation measure is unnecessary.  
 

4. Concept: The TRCSD or TRHOA will develop a Fire Protection Plan (FPP) for reducing fire risk on and 
around the Project Site. The FPP will become a required element of the TRCSD or TRHOA by laws, 
operating procedures and CC&Rs for all potential buyers and residents. The FPP will be in addition to the 
Tierra Robles Wildland Fuel/Vegetation Management Plan. 

Analysis: The requirements of this proposed mitigation measure are requirements of proposed Mitigation 
Measure 5.8-1, as specified in the following excerpt from this measure:  

 
The TRCSD or TRHOA shall provide annual fire fuel monitoring and compliance reports 
to the Shasta County Fire Department documenting conformity with fire fuel prescription 
activities and methods, including reporting of any enforcement actions taken to fulfill the 
requirements of the above referenced guidelines and standards. The specific reporting 
methods to be used to ensure compliance shall be determined by the TRCSD and approved 
by the Shasta County Fire Department prior to issuance of a building permit that would 
allow construction of the first onsite residence. 

 
Conclusion: Because the requirements of this proposed mitigation measure are requirements of proposed 
Mitigation Measure 5.8-1, this additional mitigation measure is unnecessary. 
 

5. Concept: The TRCSD or TRHOA will be required to enforce the FPP with all buyers and residents. The 
TRCSD or TRHOA Board will conduct a yearly review of the FPP and will make revisions as necessary 
to ensure continuing enhanced wildfire mitigation and enforcement. The TRCSD or TRHOA has the 
responsibility to enforce the FPP with all buyers and residents. 
 
Analysis: The requirements of this proposed mitigation measure are requirements of proposed Mitigation 
Measure 5.8-1. Please see item 4 above.  
 
Conclusion: Because the requirements of this proposed mitigation measure are requirements of proposed 
Mitigation Measure 5.8-1, this additional mitigation measure is unnecessary. 
 

6. Concept: TRCSD or TRHOA shall ensure, pursuant to the FPP, that it will hire a qualified third‐party 
compliance inspector approved by the Shasta County Fire Department to conduct a fuel management zone 
inspection and submit a Fuel Management Report to the TRCSD or TRHOA and Shasta County Fire 
Department before June 1 of each year certifying that vegetation management activities throughout the 



project site have been timely and properly performed. The TRCSD or TRHOA Board will review the Fuel 
Management Report and will vote whether to verify ongoing compliance of the defensible space, 
vegetation management, and fuel modification requirements and with any other continuing obligations 
imposed under the FPP. 
 
Analysis: The requirements of this proposed mitigation measure are requirements of proposed Mitigation 
Measure 5.8-1, which requires that the TRCSD or TRHOA must provide annual reports to the Shasta 
County Fire Department. Additionally, the specific reporting methods to be used to ensure compliance 
shall be determined by the TRCSD or TRHOA and approved by the Shasta County Fire Department prior 
to issuance of a building permit. 
 
Conclusion: Because the requirements of this proposed mitigation measure are requirements of proposed 
Mitigation Measure 5.8-1, this additional mitigation measure is unnecessary. 
 

7. Concept: The TRCSD or TRHOA Board will ensure that all buyers and residents follow the FPP and take 
the necessary steps to enforce compliance. 
 
Analysis: The requirements of this proposed mitigation measure would be enforced by the TRHOA 
through the Codes, Covenants and Restrictions (CC&Rs) that are required to be filed with the California 
Department of Real Estate. Every buyer of future lots will be made aware of the CC&Rs and TRHOA 
obligations. Please see Master Response 4 in Section 15.3 of the Final EIR.  
 
Conclusion: Because the requirements of this proposed mitigation measure are incorporated into the 
project design and would not further reduce the Project’s wildfire risk, this additional mitigation measure 
is unnecessary. 
 

8. Concept: The Developer/TRCSD/TRHOA will post a bond in an amount sufficient to remedy any 
deficiencies in all mitigation, maintenance, inspection, and reporting requirements related to the FPP and 
the Tierra Robles Wildland Fuel/Vegetation Management Plan. 

Analysis: The requirements of this proposed mitigation measure would be enforced by the TRHOA 
through the CC&Rs. Please see Master Response 4 in Section 15.3 of the Final EIR regarding assurances 
that HOAs have sufficient funds to cover their obligations.  
 
Conclusion: Because the requirements of this proposed mitigation measure are incorporated into the 
project design and would not further reduce the Project’s wildfire risk, this additional mitigation measure 
is unnecessary. 
 

9. Concept: Every 2 years after the first Dwelling Units are occupied, the TRCSD or TRHOA Board will 
meet with the purpose of reviewing evacuation policies and the TRCSD or TRHOA will demonstrate that 
they are clearly understood and communicated with residents. TRCSD or TRHOA will also work with the 
Shasta County Fire Safe Council to promote the creation of a Palo Cedro Fire Safe Council within the 
Project and the surrounding community. 

Analysis: Proposed Mitigation Measure 5.8-1 already requires the TRCSD or TRHOA to meet on an 
annual basis and to provide annual fire fuel monitoring and compliance reports to the Shasta County Fire 
department documenting conformity with fire fuel prescription activities and methods, including reporting 
of any enforcement actions taken to fulfill the requirements of the above referenced guidelines and 



standards. There is no code requirement for the applicant to create a community group with members of 
the surrounding community. In the event of an emergency evacuation, the Sheriff’s Office manages the 
evacuation procedures based on the nature and timing of the emergency. Once on scene, the Sheriff’s 
Office, in consultation with fire protection personnel, will determine what needs to be done to protect lives 
and property. Predetermining evacuation routes to be utilized by area residents in all emergency events 
could be detrimental to the safety of residents and contradict the directions of public safety officials.  
 
Conclusion: Because the requirements of This proposed mitigation measure are incorporated into the 
project design and would not further reduce the Project’s wildfire risk, this additional mitigation measure 
is unnecessary. 
 

10. Concept: The TRCSD or TRHOA shall establish a Good Neighbor Fire Safe Fund, which will provide 
grants to needs‐based applicants to be awarded by the TRCSD or TRHOA to aid the Palo Cedro 
community within 10 miles of the project site to reduce offsite fire risks, increase fire prevention, 
protection, and response measures, and avoid adverse impacts of fire, for the Project’s residents and 
neighboring communities. 

Analysis: There is no nexus between the proposed Project’s fire management responsibilities that will be 
implemented through the Tierra Robles Wildland Fuel/Vegetation Management Plan and for risks of 
offsite properties up to 10 miles away. Fire clearing in accordance with applicable state and Shasta County 
standards is the responsibility of offsite property owners and is enforced by CAL FIRE/SCFD. 
Furthermore, the County does not have any authority to enforce such a mitigation measure. 
 
Conclusion: This proposed mitigation measure would not reduce the Project’s wildfire risk and there is 
no known established metric demonstrating the extent to which this mitigation would reduce wildfire risk 
associated with the Project. For these reasons, this additional mitigation measure is considered infeasible 
and unnecessary. 
 

11. Concept: The Good Neighbor Fire Safe Fund may issue grants for the following purposes, but not limited 
to: 
 

a)  Developing and adopting a comprehensive retrofit strategy for at risk structures or other buildings; 
b)  Funding fire‐hardening retrofits of residential units and other buildings; 
c)  Performing infrastructure planning, including for access roads, water supplies providing fire 

protection, or other public facilities necessary to support wildfire risk reduction standards; 
d)  Partnering with other local entities to implement wildfire risk reduction; 
e)  Updating local planning processes to otherwise support wildfire risk reduction to residents during 

times of power shutdowns or other emergencies; and 
f)  Other fire‐related risk‐reduction activities that may be approved by the TRCSD or TRHOA Board. 
 

Analysis: There is no nexus between the proposed Project’s fire management responsibilities that will be 
implemented through the Tierra Robles Wildland Fuel/Vegetation Management Plan and for risks of 
offsite properties. Fire clearing in accordance with applicable state and Shasta County standards is 
responsibility of offsite properties owners and is enforced by CAL FIRE/SCFD. Furthermore, the County 
does not have any authority to enforce such a mitigation measure. 
 
Conclusion: This proposed mitigation measure would not reduce the Project’s wildfire risk and there is 
no known established metric demonstrating the extent to which this mitigation would reduce wildfire risk 



associated with the Project. For these reasons, this additional mitigation measure is considered infeasible 
and unnecessary. 
 

Inconsistencies with General Plan Elements and Policies Relating to Fire Safety and Fire Hazards 
 

The County does not concur that the EIR fails to identify and analyze all inconsistencies with General Plan 
elements and policies relating to fire safety and fire hazards. General Plan policies and objectives of the Public 
Safety Group: Fire Safety and Sheriff Protection are discussed in Section 5.10 of the Draft EIR and in Section 
5.19 of the RDEIR.  
 
In adopting Objective FS-1, the County Board of Supervisors did not create an outright prohibition against 
development within high risk fire hazard areas, which comprise the majority of the unincorporated area of Shasta 
County. Rather, this objective was intended to ensure that developers and the County are cognizant of issues 
related to development in these areas. 
 
The Fire Safety and Sheriff Protection Element of the General Plan sets forth three broad policies to implement 
the objective of discouraging and/or preventing development from locating in high fire hazard severity zones, 
none of which suggest that development within these areas should be prohibited or, in areas where new 
development should be prevented, what should be done to discourage development that may increase wildfire 
risk. 
 
In the absence of more detailed guidance regarding the implementation of Objective FS-1 and in light of the 
related policies, the County relies on the implementation of the Shasta County Fire Safety Standards, the 
development pattern established by the General Plan, the zoning code, and the environmental review process to 
determine where and under what circumstances new development is appropriate within high risk fire hazard areas.  
 
As stated in policy FS-e, developers, occupants, and operators of projects in these areas bear the true costs of the 
provision of services that are necessary to support development in these areas which in and of itself could 
discourage development beyond what may be accomplished by the Shasta County Fire Safety Standards. 
 
The County acknowledges that compliance with current and future building code standards does not guarantee 
homes will not be adversely impacted by wildfires. However, coupled with other preventative measures such as 
fuel management and open space preservation as part of a planned development and continually managed by a 
homeowners association, wildfire risks are significantly reduced. 
 
Enforcement of Mitigation Measures by the Tierra Robles Homeowners Association 
 
The PATROL letter does not provide any credible evidence that the Tierra Robles Homeowners Association 
would not be able to satisfy its management or financial responsibilities. It is noteworthy that of the 11 additional 
mitigation measures recommended in the PATROL letter, nine involve enforcement by the Tierra Robles 
Community Services District or Tierra Robles Homeowners Association. 
 
As specified in Master Response-4 in Section 15.3 of the Final EIR, there are two court decisions involving 
homeowners associations the provide solid legal assurances that the obligations imposed upon a homeowners 
association are properly discharged. The two decisions, Ekstrom v. Marquesa at Monarch Beach HOA (2008) 
168 Cal.App.4th 1111, and James F. O’Toole Co., Inc. v. Los Angeles Kingsbury Court Owners Assn. (2005) 126 
Cal. App. 4th 549, give local agencies strong assurances that the obligations imposed upon a homeowners 
association will be discharged as contemplated, and that the homeowners association will in fact raise the 



necessary funds to discharge its obligations. Furthermore, a homeowners association has some advantages over a 
community services district for the purpose of generating property-based funding to implement property-related 
services, including mitigation measures on an ongoing basis. California voters approved a cap on assessment 
increases by community services districts; however, the California legislature eliminated caps on a homeowners 
association board of directors’ obligation to increase assessments. The levy and any increase in the levy of a 
community services district’s taxes is subject to Proposition 218 which requires property owner approval. 
Proposition 218 specifically permits property owners to vote to repeal a local tax, assessment fee or charge 
through the initiative process. In contrast, homeowners associations have a statutory duty to levy property 
assessments to fund all of its financial obligations. For this reason, throughout California local agencies are often 
requiring homeowners associations to act as the contingent operator in the event the local agency is unwilling or 
unable to carry out a community services district’s designated functions and duties. Unlike a local government 
agency, a homeowners association cannot declare bankruptcy; therefore, rather than form a new community 
services district for the proposed development which would place a burden upon the County, the formation of a 
homeowners association can carry that obligation. 
 
Prior to marketing new subdivisions such as Tierra Robles in California, subdividers must obtain a public report 
from the California Department of Real Estate (DRE). Public reports contain information of vital importance to 
prospective buyers including covenants, conditions, and restrictions which govern the use of property, costs and 
assessments for maintaining homeowners associations and common areas, and other material disclosures. As part 
of this process, DRE must review and approve of the reasonableness of a homeowners association’s budget. 
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RE: Tierra Robles Project - late public commenter letters on CEQA analysis 

 

Dear Mr. Hellman, 

Many comment letters were submitted to the Shasta County Planning Commission on the eve of 

the previously-scheduled hearing for the proposed Tierra Robles housing project. After 

reviewing the letters, it is apparent that misunderstandings persist regarding the Project and the 

environmental analysis that the County has done to comply with the California Environmental 

Quality Act (CEQA). Thus, Shasta Red, the Project applicant would like to submit this letter for 

the County’s consideration and to help bring greater understanding. 

The Project site (Site) is an approximately 715-acre parcel that has been used for ranching for 

many years.1 The County General Plan designates the site as Rural Residential.2 The site’s 

zoning is a mix of Rural Residential and Unclassified.3 That is, the Site is and has for many years 

been designated by the County for residential use.  

Around 2004, the Site’s owners, recognizing the Site’s designation by the County for residential 

development, sought a partner/buyer that would develop the site in a careful and thoughtful 

manner that would respect the natural environment and be an asset to the community. Shasta Red 

was honored to be selected to fill that role and has spared no expense to plan a housing 

development that meets those goals. To that end, Shasta Red has proposed to preserve significant 

portions of the Site as open space and build 166 water-smart homes that honor and embrace the 

Site’s environmental setting.4 

 

1 Draft Environmental Impact Report (EIR) at 5.10-1. 
2 Draft EIR at 5.10-2. 
3 Draft EIR at 5.10-2. 
4 Final Recirculated EIR (REIR) at 1-4. 



Although change can be difficult, it should be understood that the Site is designated for 

residential use. It is not a question of whether the Site will be developed for residential use; 

rather, the only question is how residential development will occur on the Site.  

On one hand, the Site’s residential development can occur in a patchwork, ad hoc, unplanned and 

haphazard process via small lot splits by potentially 188 different property owners and 

developers. 5 This approach would likely not be subject to CEQA, not require environmental 

review, not include mitigation measures to reduce environmental effects, not include a 

homeowners association to maintain the Site, not require harmonious architecture, not require 

preservation of open space, not be subject to discretionary review, and not include other off- and 

on-site improvements to benefit the surrounding community that are imposed via the 

discretionary review process. 

On the other hand, the Site’s residential development can occur in a planned, orderly, thoughtful 

process in a single, planned development of 166 homes. This approach would be subject to full 

CEQA review, would require environmental analysis, would include numerous mitigation 

measures to reduce environmental effects (including fire and water impacts), would require a 

homeowners association to maintain the Site, would require discretionary review (which includes 

numerous conditions of approval to benefit the County and community), would include 

harmonious architecture, would include off- and on-site improvements that benefit the 

community, and would involve preservation of substantial portions of the Site as open space. 

We believe the latter approach, which is what is being proposed, is the superior approach and 

provides a win-win outcome. Shasta Red is committed to being a good steward of the land and 

developing the Site in a manner that will be an asset to the community and harmonious with the 

environment. 

Nevertheless, some community members have expressed concern with the Project. Again, we 

understand that change can be difficult. We take the community’s concerns seriously and seek to 

build better understanding. We hope that this letter helps assuage concerns.  

After reviewing the comment letters, the concerns that most frequently raised are: (1) wildfire 

(including emergency evacuation), (2) water, and (3) enforcement of mitigation obligations. 

These items are addressed below. Although these concerns were raised by multiple commenters, 

this letter focuses on the comment letter from a group named PATROL that seems to best 

encapsulate the comments. 

I. Wildfire 

The State CEQA Guidelines include questions to be addressed in an environmental impact report 

(EIR) as to a Project’s wildfire effects. Those questions are whether a Project would: 

• Substantially impair an adopted emergency response plan or emergency evacuation plan; 

 

5 Based solely on the designations, the County determined that the Site could conservatively 

yield 188 residential units. Draft EIR at 5.10-3; Final EIR at 14.12 



• Due to slope, prevailing winds, and other factors, exacerbate wildfire risks, and thereby 

expose project occupants to, pollutant concentrations from a wildfire or the uncontrolled 

spread of a wildfire; 

• Require the installation or maintenance of associated infrastructure (such as roads, fuel 

breaks, emergency water sources, power lines or other utilities) that may exacerbate fire 

risk or that may result in temporary or ongoing impacts to the environment; 

• Expose people or structures to significant risks, including downslope or downstream 

flooding or landslides, as a result of runoff, post-fire slope instability, or drainage 

changes. 

The Recirculated EIR (REIR) analyzed each of these items and determined that the Project’s 

impacts would be less than significant. 

Nevertheless, certain late commenters on the EIR have expressed concerns regarding wildfire. 

These commenters suggest that: (1) the EIR did not fully evaluate whether the Project would 

exacerbate wildfire risks; (2) the EIR inadequately analyzed the Project’s impacts on evacuation; 

(3) the EIR compressed the analysis of project features versus mitigation; (4) the EIR needs to 

consider additional wildfire mitigation; and (5) the Project conflicts with the General Plan 

regarding fire safety. These comments are addressed below. 

a. The Project will not significantly increase the risk of wildfire. 

Noting that 90% of wildfires in Shasta County are caused by humans, PATROL’s comments 

asserts that the addition of 445 new residents to the area will “significantly increase the 

likelihood that someone will ignite a wildfire.” PATROL also comments that adding many new 

structures and flammable or ignitable materials will exacerbate the risk of fire that could spread 

quickly to nearby communities.  

It is critical to reiterate the many Project features and measures discussed in the CEQA 

documentation that ensure the Project will not significantly exacerbate wildfire risks.6 

Specifically: 

• Construction would involve ignition-resistant construction methods and materials to 

improve the ignition resistance of buildings, especially from firebrands.  

• Construction would be consistent with the 2019 California Building Code (or the most 

current version) and the California Fire Code (Part 9 of Title 24 of the California Code of 

Regulations). These codes include specific requirements for wildfire-urban interface 

areas that include, but are not limited to, creating and maintaining defensible space and 

managing hazardous vegetation and fuels. 

• All proposed roadways, driveways, and buildings would be constructed in accordance 

with the Shasta County Fire Safety Standards. 

• A Wildland Fuel/Vegetation Management Plan (Fuel Management Plan) has been 

prepared by multiple biological and forest management experts to ensure the reduction of 

flammable vegetation from around buildings, roadways and driveways in accordance 

 

6 Draft REIR at pp. 5.19-23 et seq.; see also Draft REIR at pp. 5.19-12 to 5.19-13. 



with the California Department of Forestry and Fire Protection/Shasta County Fire 

Department requirements.7  

• The Fuel Management Plan divides the proposed Project into distinct Resource 

Management Areas based on common vegetative and topographic features. The 

Resources Management Areas include general management prescriptions applicable to all 

Resource Management Area as well as specific prescriptions tailored to individual 

conditions of each Resource Management Area. 

• Implementation of the Fuel Management Plan would include on-the-ground maintenance 

activities that would hand treat accumulated fuel build-ups to reduce the threat of 

catastrophic wildfire.  

• Potential fire fuels will be strategically reduced by removing brush and limbing trees as 

prescribed in the Fuel Management Plan.  

• Onsite vegetation management requirements would maintain areas within 100 feet of 

structures, and in designated management and open space areas to reduce potential fuel 

and clear access for emergency vehicles. 

• Management of vegetation would be designed to slow the rate of fire spread, reduce fire 

intensity, and modify fire behavior.  

• Routine tree thinning would occur to reduce fuels. 

• New, paved roadways would be added, which will act as fire breaks. 

• The new paved roads will also significantly improve access for firefighting vehicles. All 

on-site roadways would be designed in compliance with the Shasta County Fire Safety 

Standards as outlined in Chapters 8.10 and 16 of the Shasta County Code of ordinances. 

• Utility lines will be placed underground to reduce potential wildfire risks associated with 

power lines. 

• The Project would add fire hydrants to the site, which would significantly improve 

firefighting abilities. 

In short, the Project has gone above and beyond to ensure not only that the risk of wildfire will 

not be exacerbated, but that the risk will actually be reduced. When compared to the existing, 

natural site conditions, with no fire hydrants, no paved roads, no vegetation fuel management, no 

hardened structures, etc., the Project will be a net positive in reducing wildfire risks. It is worth 

noting the County’s fire experts that reviewed the Project had no objections to the Project’s 

design or measures to reduce fire risk.  

Further, a recent analysis demonstrates that no master-planned community built after the 

adoption of California Building Code Chapter 7A has suffered extensive structural loss from 

 

7 This report was authored by Steven Kerns, an expert Certified Wildlife Biologist, in association 

with Dr. Phil McDonald, PH. D Forest Science and Registered Forest Ecologist for United States 

Department of Agriculture Forest Service, Pacific South West Research Station; and Dr. Jerry 

Walters, PH. D Agronomy and Soil Science, Forest Researcher for United State Department of 

Agriculture Forest, Pacific South West Research Station.  



fire.8 This is due to the fire-hardened homes built to the latest Chapter 7A standards, fire-

resistant landscaping, HOA maintenance and enforcement, reliable fire access, community 

design and siting to minimize fire risks, etc. These things are all part of the Project. 

Even assuming none of the above, the addition of 445 residents would not significantly increase 

the wildfire risk. According to the 2020 Census, the population of Shasta County was 182,155. 

In 2020, Cal Fire reported a total of 6 wildfires occurring in Shasta County.9 Even assuming each 

one of the 6 wildfires were caused by humans and by separate individuals, that would mean that 

there was one fire for every 30,359 Shasta County residents, or a 0.00003294% chance that a 

Shasta County resident caused a wildfire. The addition of 445 residents (even assuming all 

residents in the Project are new to Shasta County) would result in an increased likelihood of 

merely 0.00000008% (seven zeros after the decimal point).  

Considering the extensive project features discussed above that will drastically reduce wildfire 

fuel and substantially improve firefighting abilities, and the miniscule percentage increase in 

wildfire risk due to the new residents, there is no basis to conclude that the Project’s new 

residents, structures, or landscaping will significantly increase the likelihood of wildfire. The 

EIR’s conclusion that the Project will have a less than significant impact regarding exacerbating 

wildfire risk is accurate and supported by substantial evidence.10  

b. The CEQA documentation fully analyzed the Project’s impact on emergency 

evacuation.  

As acknowledged by PATROL, the draft REIR includes an expert analysis of the Project’s 

potential effects on emergency evacuation scenarios. PATROL asserts that the EIR dismisses 

emergency evacuation “as a potential impact entirely.” But this is not so. The draft REIR 

 

8 See Exhibit A, Letter to California Board of Forestry and Fire Protection (Jan. 19, 2022) and 

attachments. 
9 https://www.fire.ca.gov/incidents/2020/  
10 The Draft REIR’s less than significant conclusion is supported by comparable situations in 

recent cases.  

-  See Exhibit B, Maacama Watershed Alliance v County of Sonoma (2009) UNPUBLISHED 40 

Cal.App.5th 1007 (upholding mitigated negative declaration’s ‘less than significant’ wildfire 

determination for a project in a very high fire hazard severity zone because the project was 

subject to the County's permit requirements; included fire suppression measures, such as 

sprinklers; had adequate emergency access for firefighters; and would be required to maintain 

vegetative fuels in compliance with fire regulations). 

-  See Clews Land & Livestock v. City of San Diego (2017) 19 Cal.App.5th 161, 193-194 

(upholding mitigated negative declaration’s ‘less than significant’ wildfire determination because 

project would incorporate new water line and fire hydrants versus existing conditions). 

-  See Exhibit C, San Dieguito Community. Council v. County of San Diego, 2015 Cal.App. 

Unpub. LEXIS 9273 (Dec. 22, 2015) at pp. *46-47 (upholding determination of less than 

significant fire safety impact because project was reviewed by the County fire authority and local 

fire protection district, complied with the County fire code, and provided adequate defensible 

space). 



includes numerous pages analyzing this potential impact, and that analysis is supported by an 

expert technical report.11   

PATROL primary critique appears to be centered on a disagreement over the County’s 

conclusion that the Project’s impact would be less than significant.  

Under CEQA, the lead agency (here, the County) is responsible for determining whether an 

adverse environmental effect identified in an EIR should be classified as significant or less than 

significant. (14 Cal. Code Regs., § 156064(b)(1).) “[T]he significance of an activity may vary 

with the setting;” as a result, an inflexible definition of significant effects is not possible. (Ibid.) 

The lead agency has discretion to determine significance based on policy judgments, and it may 

vary depending n the nature of the area affected. (North Coast Rivers Alliance v. Marin Mun. 

Water Dist. (2013) 216 Cal.App.4th 614, 624; Cover Valley Foundation v. City of Rocklin (2011) 

197 Cal.App.4th 200, 243.) The standard of significance may be developed by the experts 

preparing the EIR, and the lead agency has discretion to accept experts’ opinion regarding the 

appropriateness of the significance conclusion. (See Mount Shasta Bioregional Ecology Center 

v. County of Siskiyou (2012) 210 Cal.App.4th 184, 204.) A lead agency may also exercise its 

own judgment in determining an appropriate standard of significance. (Clover Valley Foundation 

v. City of Rocklin (2011) 197 Cal.App.4th 200, 243.)  

When an impact is deemed less than significant, a brief statement of the reasons for finding that 

an impact is not significant is all that is required. (North Coast Rivers Alliance v. Marin Mun. 

Water Dist. (2013) 216 Cal.App.4th 614, 637; Clover Valley, supra, at 243; Mira Mar Mobile 

Community v. City of Oceanside (2004) 119 Cal.App.4th 477, 493; Protect Historic Amador 

Waterways v. Amador Water Agency (2004) 116 Cal.App.4th 1099, 1113.)  

Here, the County far exceeded these requirements, basing its significance conclusion on expert 

analysis and conclusions in a traffic evacuation study prepared by a subject matter expert, 

Cornelius Nuworsoo, Ph.D., AICP.  

As summarized in the Draft REIR, the expert’s evacuation study analyzed five different 

evacuation scenarios.12 The traffic volume anticipated to flow through the study area was 

estimated according to best practice assumption in traffic flow analysis.13 Notably, the traffic 

volume estimate represented a conservative worst-case analysis because it assumed all existing 

and planned housing units would be occupied at the time of the evacuation (a highly unlikely 

scenario), it assumed no early or voluntary evacuations prior to an emergency evacuation 

declaration (a highly unlikely scenario), and (contrary to some commenters’ assumptions) the 

traffic calculations also included a 3.5% additional increment to account for large vehicles and 

trailers in the traffic.14 

 

11 Draft REIR at 5.19-13 to 5.19-23; Appendix RDEIR D-1, Tierra Robles Area Evacuation 

Traffic Study. 
12 Draft REIR at 5.19-14. 
13 Ibid. 
14 Draft REIR at 5.19-16; Final REIR at 15-16. 



Per the expert’s analysis, “with removal of Project traffic, network speeds and related clearance 

times would not result in a substantial change.”15 Indeed, the Project would not make a 

“noticeable difference on evacuation.”16 Stated another way, with the addition of the Project, 

“[t]he last sets of vehicles to arrive at refuge areas would endure nearly the same levels of delay 

through the network.”17 “Estimates of increases in their travel speeds would be no more than 0.3 

miles per hour, if any.”18 

In the majority of evacuation scenarios studied, the expert analysis determined that the Project 

would cause no increase in evacuation clearance times, i.e., the time for the last vehicles to arrive 

at a safe refuge area.19 In fact, many scenarios actually showed a decrease in clearance times due 

to the Project adding a critical new north-south road.20 Out of 10 potential safe refuge evacuation 

areas (two for each evacuation scenario where Project traffic could have any effect), only three 

showed an increase in clearance times.21 Of those three, the largest increase in clearance time 

was “no more than 15 minutes out of the maximum estimate of nearly 3.5 hours.”22  

Thus even under a conservative, worst-case scenario, the Project would cause no increase in 

clearance times under the majority of scenarios, and for the few scenarios where an increase in 

clearance times could occur, the longest potential clearance time increase would be only an 8 

percent increase.23 Based on the expert’s analysis and conclusion that the Project “would not 

result in a substantial change,” in clearance times, nor “substantially impair the execution of the 

County’s [Emergency Operations Plan] EOP,” the Draft REIR reasonably concluded that the 

Project’s impact would be less than significant.24 Consistent with CEQA’s standards, the 

conclusion is well-explained and supported by substantial evidence.25 

PATROL asserts that the expert analysis is flawed because there are other potential factors to 

consider, such as fire speed, traffic congestion, longer vehicles, and traffic from Shasta College. 

Notably, PATROL does not provide any contrary analysis; rather, it only poses questions and 

 

15 Draft REIR at 5.19-21, emphasis added. 
16 Ibid. 
17 Ibid., emphasis added. 
18 Ibid., emphasis added. 
19 Draft REIR at 5.19-22. 
20 Ibid. 
21 Ibid. 
22 Ibid. 
23 183 minutes (or 3 hours and 3 minutes) to 198 minutes (or 3 hours and 18 minutes).  
24 Draft REIR at 5.19-23. 
25 PATROL’s position that the impact should be deemed significant is particularly striking and 

disingenuous considering the authors of PATROL’s letter, Remy Moose Manley LLP, argued in 

recent litigation that a project’s impact was correctly deemed less than significant despite 

increasing evacuation times from 2.9 hours to 6.6 under cumulative conditions—doubling the 

evacuation time. (See Exhibit D, Remy Moose Manley LLP Opposition Brief in Sierra Watch v. 

Placer County & Placer County Board of Supervisors, 2019 CA APP Ct. Briefs LEXIS 5519 at 

pp. 43-45.) Presumably PATROL’s members are aware of their legal counsel’s contradictory 

positions.   



raises concerns. This is not enough under CEQA. “Unsubstantiated opinions, concerns, and 

suspicions about a project, though sincere and deeply felt” are not factors which must be 

considered when determining a project's potential effect on the environment. (Leonoff v. 

Monterey County Bd. of Supervisors (1990) 222 Cal.App.3d 1337, 1352; Perley v. Board of 

Supervisors (1982) 137 Cal.App.3d 424, 434, fn. 5 [remarks constituting a speaker's concerns 

and suspicions about possible environmental effects are not evidence thereof].)   

Further, CEQA does not require assessment of environmental impacts to be exhaustive or 

include all information that is available on the issue. (Association of Irritated Residents v. County 

of Madera (2003) 107 Cal.App.4th 1383, 1397; Dry Creek Citizens Coalition v. County of Tulare 

(1999) 70 Cal.App.4th 20, 26.) The analysis in an EIR need not be perfect. (North Coast Rivers 

Alliance v. Kawamura (205) 243 Cal.App.4th 647, 677.) It need not address all variations of the 

issues or permeations of the data. (San Joaquin Raptor Rescue Center v. County of Merced 

(2007) 149 Cal.App.th 645, 680; National Parks & Conservation Association v. County of 

Riverside (1999) 71 Cal.App.4th 1341, 1365.) Further, a lead agency is not required to conduct 

every recommended test or perform all recommended research in evaluating a project’s 

environmental impacts. (Gray v. County of Madera (2008) 167 Cal.App.4th 1099, 1125.) That 

additional study or analysis might provide helpful information does not make it necessary. 

(North Coast Rivers Alliance v. Marin Mun. Water Dist. (2013) 216 Cal.App.4th 614, 640.) An 

EIR is also not required to include an analysis of an unlikely worst-case scenario. (High Sierra 

Rural Alliance v. County of Plumas (2018) 29 Cal.App.5th 102, 122.)  

Even so, the speed of a potential fire does not change the expert’s evacuation study conclusions 

that the Project would not result in a substantial change in clearance times, nor substantially 

impair the execution of the County’s EOP because the evacuation time does not change with the 

fire’s speed. Further, the traffic study did consider potential congestion (that is the essence of the 

evacuation’s analysis) and conservatively estimated the number of vehicles by assuming all 

existing and planned housing units would be occupied at the time of the evacuation. Finally, as to 

Shasta College, the expert analysis names Shasta College specifically as a “potential temporary 

refuge area,” i.e., a well-known, open site that is accompanied by large, unvegetated parking 

areas that could reasonably be relied on to be available in an emergency evacuation for short-

term refuge for evacuated residents.26 That is, students at Shasta College would likely be directed 

to stay at the College during an emergency evacuation because of its potential as a refuge area; 

thus, not adding to traffic. In sum, the EIR’s conclusions are thorough and supported by 

substantial evidence. 

c. The CEQA documentation correctly evaluated the Project’s mitigation in the 

impact analysis.  

Citing the case Lotus v. Department of Transportation (2014) 223 Cal.App.4th 645, 656, 

PATROL asserts that the EIR improperly compresses the analysis of potential impacts and 

mitigation measures, referencing impacts 5.19-4 and 5.19-5. However, Lotus is not analogous.  

 

26 Draft REIR at 5.19-14 to 5.19-15. 



In Lotus, the court found the CEQA analysis inadequate because the analysis conflated project 

design features and mitigation measures by deeming what the court considered to be mitigation 

measures to instead be project design features. (Ibid.) The court explained that by doing so, the 

EIR at issue failed to “make the necessary evaluation and findings concerning the mitigation 

measures that are proposed.” (Ibid.) According to the court, absent a determination regarding the 

significance of the impacts, “it is impossible to determine whether mitigation measures are 

required or to evaluate whether other more effective measures than those proposed should be 

considered.” (Ibid.)  

The Tierra Robles CEQA analysis does not suffer from the same errors. Impact 5.19-4 analyzes 

whether the Project would expose people or structures to significant risks, including downslope 

or downstream flooding or landslides as a result of runoff, post-fire slope instability, or drainage 

changes.27 In contrast to the Lotus circumstances the Draft REIR analysis states that the impact 

would be potentially significant, but that the impact would be reduced to less than significant 

with mitigation (not project design features).28 The analysis explains that mitigation measure 

MM 5.9-4 would require finished floor elevations to be a minimum of one foot above the 100-

year floodplain to avoid potential flooding impacts.29 

Similarly, Impact 5.19-5, which is related to cumulative impacts, notes that the impact would be 

potentially significant absent mitigation applied to the direct Project impact under Impact 5.19-2, 

which requires fuel reduction measures and vegetation management.30 The reference in Impact 

5.19-5’s discussion to Mitigation Measure 5.8-1 is to show that the Impact 5.19-2 would be 

significant, but for mitigation, and hence also cumulatively significant, but for the same 

mitigation.31  

For both Impact 5.19-4 and 5.19-5, there is no conflation of project design features and 

mitigation measures; rather, there is a discussion of mitigation measures reducing Project 

impacts to less than significant. Further, the Draft REIR’s analyses “make the necessary 

evaluation and findings concerning the mitigation measures that are proposed,” and make it 

possible “to determine whether mitigation measures are required” and “to evaluate whether other 

more effective measures than those proposed should be considered.” In sum, the analyses 

comply with CEQA. (See Lotus, supra, at 656.) 

d. Because wildfire impacts are less than significant, no additional wildfire 

mitigation is required.  

PATROL and others request “additional mitigation measures that address the impacts relating to 

heightened risk of wildfire ignition and delays to community evacuation routes.” As discussed in 

the EIR and responses above, the Draft REIR concluded that the Project’s impacts regarding 

wildfire would be less than significant. CEQA only requires discussion of mitigation measures 

 

27 Draft REIR at 5.19-30 to 5.19-32. 
28 Ibid. 
29 Ibid. 
30 Draft REIR at 5.19-32 to 5.19-33.  
31 Ibid. 



for significant environmental effects. (See Public Resources Code, § 21100(b)(3); 14 Cal. Code 

Regs., § 15126.4(a)(3); South County Citizens for Smart Growth v. County of Nevada (2013) 221 

Cal.App.4th 316, 336.) Thus, because the impacts are less than significant, there is no basis for 

requiring further mitigation. 

e. The Project does not conflict with the General Plan regarding fire safety.  

PATROL’s comment letter states that the EIR failed to analyze all General Plan elements 

regarding fire safety and fire hazards. PATROL cites General Plan Objective FS-1, which, in 

addition to requiring new development to incorporate effective site and building design 

measures, also seeks to protect development from wildland fires “by discouraging and/or 

preventing development from locating in high-risk fire hazard areas.” PATROL seems to argue 

that this objective prohibits development in high-risk fire hazard areas. It does not. 

The General Plan language provides flexibility to either discourage or prevent development in 

high-risk fire hazard areas. This is not a prohibition on such development. Thus, there is no 

inconsistency between the Project and General Plan Objective FS-1. “Because EIRs are required 

only to evaluate ‘any inconsistencies’ with plans, no analysis should be required if the project is 

consistent with the relevant plans.” (Stop Syar Expansion v. County of Napa (2021) 63 

Cal.App.5th 444, 460, citations omitted.)  

Further, “[a]n action, program, or project is consistent with the general plan if, considering all its 

aspects, it will further the objectives and policies of the general plan and not obstruct their 

attainment.” (The Highway 68 Coalition v. County of Monterey (2017) 14 Cal.App.5th 883, 896.) 

Thus, the “law does not require perfect conformity between a proposed project and the 

applicable general plan.” (Ibid.) Considering the Project’s measures to reduce wildfire and 

incorporate effective site and building design measures, the Project will further the objectives 

and policies of the General Plan and not obstruct their attainment. Thus, the Project is not 

inconsistent with the General Plan.  

II. Water 

The EIR includes a robust analysis of the Project’s potential environmental effects regarding 

water supply. Specifically, the EIR discloses and analyzes the Project’s anticipated water 

demand and whether sufficient water supplies would be available to serve the Project during 

normal, dry, and multiple dry years.  

The Project includes numerous features that will cause it to be extremely water efficient. Based 

on the use of advanced water efficiency features and restrictions on outdoor landscaping, the 

combined indoor and outdoor water use for a new Project home is estimated to be approximately 

0.45-acre feet per year (AFY). By way of comparison, the average existing urban and rural 



residential users in the same water district (Bella Vista Water District) are estimated to use 

between 60% and 193% more water than the Project.32 In short, the Project is water-smart. 

Nevertheless, PATROL and other late commenters believe that the EIR fails to satisfy CEQA’s 

requirements. PATROL raises three concerns: (1) that Mitigation Measure 5.17-4b, which 

requires the Project applicant to submit proof of supplemental water supplies before 

construction, is infeasible and “punts mitigation” to some future time; (2) that the water demand 

has been inaccurately calculated; and (3) that the water supply analysis does not comply with the 

standard described in Vineyard Area Citizens for Responsible Growth v. City of Rancho Cordova 

(2007) 40 Cal.4th 412.  

Each of these allegations are incorrect. 

a. Mitigation Measure 5.17-4b complies with CEQA.  

PATROL asserts that Mitigation Measure 5.17-4b “impermissibly defers mitigation, both 

because it is infeasible and because it punts mitigation to some future time after project 

approval.” PATROL provides no support for these assertions. What’s more, the legal authority 

cited by PATROL actually undermines its position and supports the adequacy of the mitigation 

measure. As explained in the case cited by PATROL, Oakland Heritage Alliance v. City of 

Oakland (2011) 195 Cal.App.4th 884, 906:   

“[W]hen a public agency has evaluated the potentially significant impacts of a project 

and has identified measures that will mitigate those impacts, the agency does not have to 

commit to any particular mitigation measure in the EIR, as long as it commits to 

mitigating the significant impacts of the project. Moreover, … the details of exactly how 

mitigation will be achieved under the identified measures can be deferred pending 

completion of a future study.”  

As further explained in that decision: 

“where practical considerations prohibit devising such measures early in the planning 

process …, the agency can commit itself to eventually devising measures that will satisfy 

specific performance criteria articulated at the time of project approval. Where future 

action to carry a project forward is contingent on devising means to satisfy such criteria, 

the agency should be able to rely on its commitment as evidence that significant impacts 

will in fact be mitigated.” (Ibid.)  

Here, the EIR contains an explanation of how the mitigation is feasible to achieve (as discussed 

further below) and sets a performance standard that must be met before construction begins. This 

fully complies with CEQA. 

b. The Project’s water demand has been correctly calculated.  

 

32 See Bella Vista Water District - Urban Water Management Plan Update 2020 at pp. 29 and 34, 

estimating that the 4.025 residential users use approximately 2,882 AFY (0.72 AFY per user) 

and the 1,721 rural users use approximately 2,273 AFY (1.32 AFY per user).  



PATROL asserts that the EIR has incorrectly calculated the Project’s anticipated water demand, 

stating that Bella Vista Water District’s calculation must be used. But the EIR provides a 

thorough explanation as to why its calculations are correct.33 BVWD assumes that the Project’s 

homes will have water demand similar to existing BVWD customers on large, rural lots. But that 

estimate fails to account for the Project’s landscaping restrictions, water-efficient fixtures, and 

usage that is far more akin to BVWD’s residential water customers. In fact, due to the modern, 

smart water fixtures and landscaping restrictions, the Project’s homes will be 60% more efficient 

than BVWD’s existing residential water users. The EIR’s calculation is done by experts that 

have taken the Project’s specific details into account. The conclusions are accurate and supported 

by substantial evidence. 

c. The water analysis satisfies the standard in Vineyard.  

Finally, PATROL asserts that the EIR’s analysis fails to comply with the standards described by 

the California Supreme Court in Vineyard. PATROL notes that the Court identified four key 

principles for an adequate water supply analysis. And then claims that the EIR violated the 

principles because Vineyard allegedly requires a prediction of adequate water supplies that “is to 

be based on firm indications of the water will be available in the future.” (PATROL at p. 10, 

quotes in original.) But the quoted language is applicable only to residential developments of 

more than 500 units. This does not apply to the Project. 

Further, PATROL seems to overlook the gist of Vineyard’s fourth principle, which states:  

“[W]here, despite a full discussion, it is impossible to confidently determine that 

anticipated future water sources will be available, CEQA requires some discussion of 

possible replacement sources or alternatives to use of the anticipated water, and of the 

environmental consequences of those contingencies.” (Vineyard, supra, at 432.)  

That is exactly what was done in the EIR.34 The EIR first analyzed the environmental 

consequences of water being provided to the Project by the local water district (BVWD), it then 

also analyzed contingency sources of water and the environmental consequences of those 

supplies. This is wholly consistent with Vineyard. 

As stated in the Draft REIR, the water supply for the Project would be from BVWD. During 

normal years, BVWD has a water surplus in excess of 7,874 to 9,204 AFY through the year 

2040.35 Further, the Project is included in BVWD’s Urban Water Management Plans (2015) 

demand projections a surplus water is available to serve the Project’s 80 AFY demand under 

normal-year circumstances.36  

During dry and multiple-dry year conditions, in part because the Project might not yet be 

included in BVWD’s existing water delivery baseline, the Project could potentially exacerbate 

 

33 Final REIR at 15-5 to 15-15. 
34 Final REIR at 15-5 to 15-15. 
35 Draft REIR at 5.17-17. 
36 Draft REIR at 5.17-17 to 5.17-18. 



water shortages.37 As such, the EIR includes mitigation requiring an alternatively water supply 

be provided during dry-year conditions until such time as the Project’s demands have existed for 

three 100-percent water allocation years and are included in BVWD’s baseline water demand.38 

In addition to the mitigation, the EIR also analyzes one (of many) potential water supplies that 

could satisfy the mitigation measure.39 That is, as discussed in Vineyard, because it is impossible 

to determine the future water source, the EIR includes “some discussion of possible replacement 

sources or alternatives to use of the anticipated water, and of the environmental consequences of 

those contingencies.” (Vineyard, supra, at 432.) Notably, the EIR also references multiple 

potential sources of supplemental water, all of which would have nominal environmental 

consequences (due to groundwater basin stability, existing agreements, etc.).  

For example, as noted in the EIR, in addition to Clear Creek Community Services District, two 

other water providers could potentially provide supplemental water.40 The McConnell 

Foundation has a contract to receive 5,100 AFY of Central Valley Project (CVP) water each 

year, without any shortage provision curtailment.41 Additionally, BVWD has a long-term transfer 

agreement with the Anderson-Cottonwood Irrigation District for 1,536 AFY of CVP water.42  

To the extent supplemental water supplies would need to come from groundwater, the applicable 

groundwater basins show stability, even when groundwater pumping has increased during dry 

years.43 Thus, a nominal, temporary increase in pumping the satisfy the Project’s potential water 

supply needs in a multiple dry-year scenario would not have a significant effect on the 

environment. This conclusion is supported by analysis in the EIR.44 In short, the EIR has made 

“a sincere and reasoned attempt the analyze the water sources the project is likely to use, but 

acknowledges the remaining uncertainty.” (Vineyard, supra, at 432.) And Mitigation Measure 

MM 5.17-4b, “a measure for curtailing development if the intended sources fail to materialize,” 

plays an important role in the impact analysis. (Ibid.)  

PATROL argues that feasibility for the supplemental water has not been determined and that no 

agreement is in place for a water transfer. On this, there is no dispute. But, contrary to 

PATROL’s protestations, this is not indicative of a CEQA violation. The Vineyard decision 

explains that no court “holds or suggests that an EIR for a land use plan is inadequate unless it 

demonstrates that the project is definitely assured water through signed, enforceable agreements 

with a provider and already built or approved treatment and delivery facilities.” (Ibid., emphasis 

added.) The Court added that “[r]equiring certainty when a long-term, large-scale development 

 

37 Draft REIR at 5.17-18. 
38 Ibid. 
39 Draft REIR at 5.17-19 to 5.17-30. 
40 Draft REIR at 5.17-2; 5.17-19 to 5.17-30. 
41 Draft REIR at 5.17-2. 
42 Draft REIR at 5.17-2. 
43 See draft Enterprise Groundwater Sustainability Plan and Anderson Groundwater 

Sustainability Plan (available at https://www.cityofredding.org/departments/public-works/eagsa) 

at pages 3-12 and Figures 3-14 and 3-15 of Section 3. 
44 Draft REIR at 5.17-23 to 5.17-26. 



project is initially approved would likely be unworkable, as it would require water planning to 

far outpace land use planning.” (Ibid.) “CEQA should not be understood to require assurances of 

certainty regarding long-term future water supplies at an early phase of planning for large land 

development projects.” (Ibid.) Thus, PATROL’s critiques fall short and mischaracterize 

Vineyard’s language.  

III. Mitigation enforcement 

The EIR includes many mitigation measures to be implemented in an effort to reduce potentially 

significant environmental effects. Although every mitigation measure must be implemented by 

someone and enforced by someone, PATROL seems to take issue solely with mitigation that is 

to be implemented by the Project’s future Homeowners Association (HOA). PATROL states that 

the “EIR fails to explain how the County will ensure the HOA is adequately funded to start with 

and what will happen if it is not.” PATROL also questions whether the HOA’s responsibilities 

become the County taxpayers’ obligations if the HOA is insolvent or has insufficient funding to 

implement mitigation. The implication seems to be that implementation of mitigation by the 

HOA (versus the project applicant or a government agency) is somehow substandard. 

To the contrary, as explained in the EIR’s Master Response 4 – Resource Management Areas, an 

HOA’s obligations (as would be imposed by the mitigation measures) are more fully binding and 

assured when required of an HOA—even more than when required of a local government.45 For 

example, an HOA cannot claim insufficient funds to perform the HOA’s obligations and has the 

legal obligation—even in bankruptcy—to perform the mandatory duties imposed by the County 

pursuant to the imposition of conditions of approval associated with the Project’s subdivision 

map.   

The mitigation measures proposed in the EIR are enforceable through conditions of approval that 

are legally binding. (Public Resources Code, 14 Cal Code Regs., § 15126.4(a)(2).) And 

incorporating mitigation measures into conditions of approval is sufficient to demonstrate that 

the measures are enforceable. (Public Resources Code, § 21081.6(b); Gray v. County of Madera 

(2008) 167 Cal.App.4th 1099, 1116.) Further, as noted on the EIR’s Mitigation Monitoring and 

Reporting Program, the mitigation measures (including those implemented by the HOA) are to 

be enforced and overseen by the Shasta County Resource Management Planning Division. To the 

extent there is any lack of funding or compliance, the Shasta County Resource Management 

Planning Division can compel the HOA to undertake the obligations—the same as with any 

mitigation that is required to be implemented in conjunction with a project. Thus, the Project’s 

mitigation is enforceable, and the County will confirm satisfaction.    

*** 

To reiterate what was stated at the beginning of this letter, Shasta Red is committed to being a 

good steward of the Site and protective of the environment and community. We are grateful for 

all the support that has been received and the foresight of those that recognize the benefits of 

 

45 Final REIR at 15-19 to 15-24. 



developing the site in a respectful, harmonious nature versus seeing it develop with a greater 

density in a haphazard, ad hoc, unplanned manner. 

Sincerely, 

 

Steve Nelson 

Project Manager / Engineer 

 

 



































Exhibit B - Master-Planned Communities Case Studies 



Defensible space, roads and vegetation-management areas (i.e., 
thinning zones and irrigated zones) create fire buffers around homes 

and defensible line for fire fighters.

Heat damage to orchards not homes

Use of topography 
as advantage rather 
than risk factor

Fire-resistant homes with non-
combustible roofs 



Silverado Fire 2020

Heat damage to orchards not homesNon-combustible roofs

Streets provide 
emergency access and 
evacuation routes

No structures lost or damaged

Fire protection plan took 
predominate wind directions into 
account



Fuel modification installed prior to construction

In framing stage

Fire burned on all side 
of development without 
loss or damage

No structures lost or damaged Silverado Fire 2020



Topography used to advantage

Orchards used 
to advantage

No structures lost or damaged Silverado Fire 2020

Fire protection plan took 
predominate wind directions into 
account

Sreets provide 
emergency access and 
evacuation routes

Multiple options for 
evacuation routes



Fuel modification distance 
used to advantage

Heat damage to orchards not homes

In framing stage

No structures lost or damaged Silverado Fire 2020

Fire protection plan 
took predominate 
wind directions into 
account

Fire-resistant homes with non-
combustible roofs 



No structures lost or damaged

Fuel modification 
worked as designed

Buffer zone:  Low 
growth, irrigated, 
properly spaced, 
maintained

Silverado Fire 2020

Fire protection plan 
took predominate 
wind directions into 
account

Fire-resistant homes with non-
combustible roofs 

Streets provide 
emergency access and 
evacuation routes



Yorba Linda, Orange County, CA 
Casino Ridge Community 
(Freeway Complex Fire 2008)

No Homes lost or damaged in Casino 
Ridge with fire on all four sides

Casino Ridge

Casino Ridge

“Notably, all the homes damaged or 
destroyed in the Freeway Complex Fire 
were constructed prior to 1996. Thus, 
they were not protected by the CFC 
provisions required by the City’s 
ordinance for WUI areas. However, the 
homes in Casino Ridge met the 
requirements of the 1996 ordinance. 
They were also protected by a relatively 
new fuel modification program. 
Firefighters stated they were able to 
focus resources and efforts on other 
areas of the city as this community was 
developed to withstand a wildfire with 
little firefighting intervention.” (OCFA After
Action Report – Freeway Complex Fire 2008)
NOTE: Current Codes provides even more protection



2002 2004

After 2003 Simi FireBefore 2003 Simi Fire

Fuel modification zones in 
place prior to construction

LA County - Stevenson Ranch

No homes lost
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1. L. Sommer, Living With Fire: This California Neighborhood Was Built to Survive a 

Wildfire. And It Worked, KQED (June 3, 2019), available at 

https://www.kqed.org/science/1941685/this-california-neighborhood-was-built-to-

survive-a-wildfire-and-it-worked.  

"On Oct. 21, 2007, the Santa Ana winds carried the Witch Fire into town, the 

flames funneled through low valleys or “avenues of fire,” as Cox calls them.  'It 

was like raining fire,' he said. 'I remember going down some streets down here, La 

Breccia, and it’s like, man, if I go down there, I don’t know if I’m going to make 

it back out.'  Even before the fire actually hit, Cox had a problem. 

'The fire wasn’t even close, but we had homes burning,' he said. 'I would drive 

down the road and it was, like: How did that house catch on fire?'  The answer 

was embers, blown far ahead of the fire front. They’d land on a wood roof or leaf-

filled gutter, or even get sucked into an attic vent. In many fires, the majority of 

homes are ignited this way. Cox and his crew rushed around the evacuated 

neighborhoods, trying to stop the flames from spreading to neighboring homes. 

But then they got to one subdivision that was, surprisingly, calm. 

'The only thing we had to do was put out a couple palm trees and the plastic trash 

cans that were burning,' Cox said.'The houses were perfectly OK. It was amazing.' 

Why? The neighborhood had been designed and built with wildfire in mind." 

(Emphasis added.) 

2. D. Kessler, P. Reese, Millions bracing for wildfire season wonder if their homes are safe, 

Sacramento Bee (April 11, 2019), available at https://www.redding.com/in-

depth/news/2019/04/11/california-wildfire-prevention-protection-home/3412609002/.  

"A landmark 2008 building code designed for California's fire-prone regions — 

requiring fire-resistant roofs, siding and other safeguards — appears to have 

protected the Carrells' home and dozens of others like it from the Camp Fire." 

(Emphasis added.) 

3. A. Fausto, Silverado fire evacuees return to O.C. neighborhoods surrounded by scorched 

earth, but no homes destroyed, OC Register (October 30, 2020), available at 

https://www.ocregister.com/2020/10/28/firefighters-make-big-progress-on-silverado-fire-

reaching-25-containment/.  

"No homes were reported damaged so far, as firefighters continued to make 

progress against the blaze.  Crews working overnight held the fire to 13,354 

acres, with no growth from Tuesday night.  It grew by 36 acres through the course 

of Wednesday, and had charred 13,390 acres by 7 p.m. Wednesday, Cal Fire 

officials said. Containment rose to 32%, up from 5% Tuesday night." 

https://www.kqed.org/science/1941685/this-california-neighborhood-was-built-to-survive-a-wildfire-and-it-worked
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https://www.ocregister.com/2020/10/28/firefighters-make-big-progress-on-silverado-fire-reaching-25-containment/
https://www.ocregister.com/2020/10/28/firefighters-make-big-progress-on-silverado-fire-reaching-25-containment/


 

 

4. D. Murphy, In California's Inferno, an Oasis of Fire Safety Planning Stands Out, New 

York Times (November 2, 2003), available at 

https://www.nytimes.com/2003/11/02/us/in-california-s-inferno-an-oasis-of-fire-safety-

planning-stands-out.html.  

"But as Southern Californians search for lessons from the state's worst fire season 

on record, this planned community at the edge of the Santa Susana Mountains 

is being viewed as a primer in fire survival. 

'Not one house lost, not one life lost,' said Gail Ortiz, who works for the City of 

Santa Clarita. 'It is what everyone is talking about.' 

... 

But with much of Southern California ablaze, and thousands of firefighters 

deployed in losing battles from the mountains to the desert, Stevenson Ranch 

became a dream firefighting assignment as winds unexpectedly pushed flames 

from the so-called Simi fire into the Santa Clarita Valley." 

(Emphasis added.) 

5. Fire Adapted Communities: The Next Step in Wildfire Preparedness, University of 

Nevada, SP-11-01 (2019), available at https://surviving-wildfire.extension.org/wp-

content/uploads/2019/08/UNCE_FAC_sp1101.pdf.  

"Fire Adapted Community: Carson City’s Wellington Crescent subdivision was 

threatened by the Waterfall Fire in 2004. The community fuelbreak, good access, 

ignition-resistant building construction and defensible landscapes helped 

ensure that no homes or lives were lost." 

(Emphasis added.) 

6. Land use planning can reduce wildfire risk to homes and communities, Headwaters 

Economic (April 2020), available at https://headwaterseconomics.org/wp-

content/uploads/HeadwatersEconomics_LUPLanning_Wildfire_Report_April_2020.pdf.  

"Wildfires are crucial to ecosystem functionality and revitalization of forests and 

landscapes. Attempting to extinguish all wildfires is costly, dangerous, and 

unrealistic. Homes and communities need to be designed ahead of time to survive 

a wildfire. By applying land use planning tools—such as development plans, 

regulations, and building codes—communities can become better fire-adapted 

and resilient in the face of increasing wildfire potential." 

https://www.nytimes.com/2003/11/02/us/in-california-s-inferno-an-oasis-of-fire-safety-planning-stands-out.html
https://www.nytimes.com/2003/11/02/us/in-california-s-inferno-an-oasis-of-fire-safety-planning-stands-out.html
https://surviving-wildfire.extension.org/wp-content/uploads/2019/08/UNCE_FAC_sp1101.pdf
https://surviving-wildfire.extension.org/wp-content/uploads/2019/08/UNCE_FAC_sp1101.pdf
https://headwaterseconomics.org/wp-content/uploads/HeadwatersEconomics_LUPLanning_Wildfire_Report_April_2020.pdf
https://headwaterseconomics.org/wp-content/uploads/HeadwatersEconomics_LUPLanning_Wildfire_Report_April_2020.pdf
























































































































































 

 

 
 
 

January 13, 2022 

Via email: phellman@co.shasta.ca.us 

Planning Commission of Shasta County 
Commissioner James Chapin, District 1 
Commissioner Tim MacLean, District 2 
Commissioner Steven Kerns, District 3 
Commissioner Donn Walgamuth, District 4 
Commissioner Patrick Wallner, District 5 
 
Paul Hellman, Director 
Department of Resource Management 
Planning Division 
1855 Placer Street, Suite 103  
Redding, California 96001  
 

Re: PATROL’s comments on the Final Environmental Impact Report for the 
proposed Tierra Robles Planned Development Project (Zone Amendment 10-002, 
Tract Map 1996) 

Dear Commissioners and Director Hellman: 

On behalf of Protect Against Tierra Robles Overdeveloped Lands (PATROL), we 
have reviewed the Final EIR, including the responses to our comments on the partial 
recirculated draft and draft EIR. Unfortunately, the Final EIR does not resolve the 
serious deficiencies in the County’s analysis that we and others brought to the County’s 
attention. We urge you not to recommend to the Board of Supervisors that the EIR be 
certified and the project approved.  

The EIR still does not adequately disclose, evaluate, and mitigate for several 
potentially significant environmental impacts. We reiterate and incorporate herein by 
reference each of our previous comments, including those we submitted on behalf of 
PATROL. Of greatest concern to PATROL, the EIR’s analysis of wildfire hazards, 
emergency evacuation and water supply remain inadequate under CEQA. On these 
issues and others, the EIR is “so fundamentally and basically inadequate and conclusory 
in nature that meaningful public review and comment are precluded.” (CEQA 
Guidelines, § 15088.5, subd. (a)(4); see also Vineyard Area Citizens for Responsible 
Growth, Inc. v. City of Rancho Cordova (2007) 40 Cal.4th 412, 447–449.) The County 

Sabrina V. Teller 
steller@rmmenvirolaw.com 
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Board of Supervisors therefore cannot certify or approve the project entitlements based 
on the EIR. 

I. The EIR fails to acknowledge and consider the increased risk of wildfire 
ignition from the additional people who will reside in the Project area. 

CEQA requires “an adequate description of adverse environmental effects,” which 
is “necessary to inform the critical discussion of mitigation measures and alternatives at 
the core of the EIR.” (Sierra Club v. County of Fresno (2018) 6 Cal.5th 502, 514.) The 
EIR lacks necessary analysis and entirely omits the magnitude of impacts relating to 
wildfire. 

Of most dire concern, the EIR does not properly acknowledge the increased risk of 
wildfire ignition from the additional people who will reside in the area as a result of the 
project. The project is located within a Very High Fire Hazard Severity Zone. (Partial 
Recirculated Draft EIR [PRDEIR], pp. 5.19-1–2; Final EIR, p. 15-17.) The applicant 
proposes to subdivide properties to add 166 residential lots, to be developed with custom 
homes where none currently exist. (Draft EIR, pp. 3-3, 3-11, 3-16.) Each home would 
include an average of 3.5 bedrooms and approximately 15 of the lots would also have 
secondary units. (Draft EIR, p. 3-16.) As a result of these changes and assuming an 
average of 2.5 people per household and 2 additional residents per secondary unit, the 
EIR anticipates that the project could add 445 new residents to the area. (Draft EIR, p. 
3-32.) 

It is undeniable that an additional 445 people in the project vicinity will 
significantly increase the likelihood that someone will ignite a wildfire. In fact, the EIR 
acknowledges that, in Shasta County specifically, humans cause ninety percent of 
wildland fires. (PRDEIR, p. 5.19-3.) This many new people, along with their homes, 
cars, motorcycles, lawnmowers, etc., will clearly increase the risk of ignition in the project 
area.1 

The wildfire analysis in the EIR acknowledges that factors such as topography and 
weather play a significant role in how wildfires behave regardless of the ignition cause. 
But it fails to recognize additional fire behaviors such as fire spotting (embers traveling in 
the air from wind) and ember cast that can start new fires miles away from the main fire 
boundaries. As noted below, Northern California is experiencing larger and faster-moving 

 
1 The 2004 Bear Fire in this area was ignited by someone mowing his lawn. 
https://www.redding.com/story/news/local/2019/08/23/mountain-fire-jones-valley-
wildfires-history-maps/2097253001/ 
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fires in recent years, in which fire-induced winds combine with ambient winds driving the 
fire, and it is common to have winds 50 to 70 mph on the fire front during a fire storm. 
These winds drive embers into every crack and crevice on a structure. The Carr and 
Camp Fires exhibited this behavior. The 1999 Jones Valley Fire burned parts of the 
subject property and surrounding homes in Palo Cedro and Bella Vista and was driven by 
shifting twenty-nine mile per hour winds that spread the fire in a pattern three miles wide 
and twenty-six miles long. (See Attachment 1: CalFire map of Jones Fire.) That fire 
destroyed 149 homes. 

Adding many new structures and flammable or ignitable materials (landscaping, 
decks, propane tanks) in a development in a very high fire hazard area invites more 
destruction and damage and exacerbates the risk that fire will spread quickly from the 
Tierra Robles project area to the existing communities nearby. 

The courts, along with the California Attorney General’s office, are recognizing 
the heightened ignition risk of bringing new development to very high fire hazard areas as 
a potential impact that must be analyzed in an EIR.2 Yet, the EIR does not acknowledge 
or analyze this significant impact (or the relevant history of multiple fires in this specific 
area of the County)3 from adding more than 166 new residences (plus 15 secondary 
units) and at least 445 additional people to the project area. 

II. Adding 1,774 daily vehicle trips to the project area will exacerbate already-
existing, potentially life-threatening delays in evacuation times. 

CEQA requires that an EIR must “analyze any significant environmental effects 
[a] project might … risk exacerbating by bringing development and people into the area 
affected.” (CEQA Guidelines, § 15126.2, subd. (a).) This includes evaluation of “any 
potentially significant direct, indirect, or cumulative environmental impacts of locating 
development in areas susceptible to hazardous conditions (e.g., floodplains, coastlines, 
wildfire risk areas), including both short-term and long-term conditions, as identified in 
authoritative hazard maps, risk assessments or in land use plans, addressing such hazards 
areas.” (Ibid.; see also California Building Industry Association v. Bay Area Air Quality 
Management District (2015) 62 Cal.4th 369 (CBIA v. BAAQMD).) “[W]hen a 
proposed project risks exacerbating those environmental hazards or conditions that 

 
2 See Attachment 2: San Diego County Superior Court Minute Order, 10/7/2021, in 
Endangered Habitats League, et al. v. County of San Diego (Case No. 37-2019-
00038820-CU-TT-CTL), p. 8.) 

3 See Attachment 3: CalFire map of 2004 Bear Fire in the Jones Valley area.  
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already exist, an agency must analyze the potential impact of such hazards on future 
residents or users.” (CBIA at pp. 377–378.) In other words, an EIR must evaluate “how 
future residents or users could be affected by exacerbated conditions.” (Ibid.)  

The EIR here does not include this mandatory analysis. For example, the EIR 
concludes that under existing conditions, evacuation of the project area would take 
approximately three to three-and-a-half hours, and project traffic would add another 15 
minutes to the evacuation time. (Final Partial Recirculated EIR, p. 15-16; PRDEIR, pp. 
5.19-21–22.) When every minute matters for safe evacuations, as the recent catastrophic 
wildfires in the region have made the County’s residents repeatedly aware, future (and 
existing) residents would be significantly, adversely affected by an additional 15 minutes 
of delay in evacuating. The additional residents and resulting increase in traffic on 
evacuation routes will exacerbate an already unacceptable evacuation time for this area. 
The EIR, including the responses to comments, dismisses this additional delay as a 
potential impact entirely, in violation of CEQA and CBIA v. BAAQMD. No threshold 
for determining how much additional delay is significant is provided or explained. The 
PRDEIR simply concludes that an additional 15 minutes is not significant. The EIR 
thereby fails to provide substantial evidence to support a conclusion that the impact is in 
fact less than significant.  

Additionally, the EIR does not disclose or explain whether and how fire speed was 
taken into account in the evacuation study. Satellite data has shown that wildfires in 
Northern California have historically traveled at speeds of up to 40 miles per hour,4 
whereas the EIR discloses that during evacuation from the Tierra Robles area, traffic may 
crawl along at just three to four miles per hour. The predicted traffic jams during 
emergency wildfire evacuation scenarios described in the EIR pose serious dangers to 
those seeking to escape. As the evacuation study notes, some of the 84 deaths during the 
Camp Fire were of people trapped in their cars, while other evacuees could not move fast 
enough on foot to get away from the fast-moving flames and smoke. 

 
4 “Glass Fire Burned 1 Acre every 5 seconds in California. How Fast Can Wildfire Grow? 
https://www.sacbee.com/news/california/fires/article246092930.html#storylink=cpy  
Wildfire experts in California are reporting that extreme dry conditions in the West are 
fueling some of the fastest-moving wildfires ever recorded, with some so powerful they 
spawn their own weather systems. For example, the Glass Fire in 2020 burned for 23 
days and devastated over 67,484 acres. Satellite images showed that the fire spread at the 
unprecedented rate of 1 acre every 5 seconds and, fueled by 70 mph winds, traveled as 
fast as 40 miles per hour.   
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The evacuation study, by its omissions, demonstrates the inadequacy of the 
existing roads to handle the additional traffic from the Tierra Robles project. The study 
fails to highlight the fact that the proposed project will pour traffic onto Boyle Road from 
a single lane carrying traffic from 154 homes on a daily basis. In a fire scenario with fire 
approaching from the north—which is the most common scenario in the fire history of 
this area—Tierra Robles traffic will be forced southward via its only useable exit on Boyle 
Road. Yet the study does not mention the congestion problem at the Boyle Road exit 
from Tierra Robles, which was identified as problematic during the July 23, 2019, 
Planning Commission hearing. If the 181 units of the proposed development each have 
two automobiles (not including RVs, boats, trailers etc.) as suggested in the study, and if 
each automobile occupies 25 feet of liner space on a roadway as suggested in the study 
(Evacuation Study, p.10 ), then automobiles exiting Tierra Robles by themselves create a 
string of traffic more than 1.7 miles long. When that string of traffic tries to merge onto 
an already congested Boyle Road from a single lane of traffic, significant and dangerous 
backups are guaranteed to develop. The EIR does not propose mitigation measures to 
deal with this problem at the intersection of Boyle Road and Tierra Robles Parkway.  

The evacuation study is further flawed because of its unsupported assumption that 
Shasta College would be completely empty as a “safe refuge” at the time of a wildfire and 
therefore contributing no additional cars to the evacuation traffic. The study does not 
account for the more likely scenario that the College is at least 50 percent occupied when 
a wildfire ignites.5  

As with the increased ignition risk, the courts and the California Attorney General 
are directing lead agencies that EIRs for large new development projects in very high fire 
risk areas must analyze projects’ effects on community evacuation routes.6 The EIR’s 

 
5 Currently on the Shasta County website (last updated Oct. 2021) 
(https://www.shastacollege.edu/covid-19/campus-faqs/) it reads: “The district’s current 
plan is to have a minimum of 50% of the classes for Spring 2022 be in-person and the 
rest of the classes will be offered in either hybrid or online format.” The website further 
states that it serves 8,342 students (42% of students are full-time) and in 2010 had a total 
enrollment of more than 10,000 students. Assuming zero traffic will come from Shasta 
College during an evacuation paints an unrealistic and dangerously distorted scenario for 
the evacuation study.    

6 See Attachment 4: Lake County Superior Court Ruling and Order on Petitions for Writ 
of Mandate, 1/4/2022, Center for Biological Diversity, et al v. County of Lake (Case No. 
CV421152), pp. 5-8. 
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discussion of the project’s impact on community evacuation in a wildfire is inadequate for 
failing to address and include these points. 

III. The EIR compresses the analysis of potential impacts and mitigation 
measures, in violation of Lotus v. Department of Transportation . 

The EIR fails to address the significant effects of the project as to wildfire and then 
separately discuss mitigation measures to address those impacts. For example, the 
discussion of Impacts 5.19-4 and 5.19-5 assumes the proposed mitigation measures will 
be implemented and considers potential impacts with implementation of those measures. 
(See PRDEIR, pp. 5.19-30–33.) But “compressing the analysis of impacts and mitigation 
measures into a single issue … disregards the requirements of CEQA.” (Lotus v. 
Department of Transportation (2014) 223 Cal.App.4th 645, 656.) The EIR, again, is 
deficient in this regard. 

IV. The County must consider additional mitigation to address significant 
wildfire ignition and community evacuation impacts. 

 If the County does not require the EIR to be revised and recirculated (as it should 
be) to address the deficiencies we have identified, at a minimum, it should consider 
adopting the following additional mitigation measures to address the impacts relating to 
the heightened risk of wildfire ignition and delays to community evacuation routes. 

Enhanced Wildfire Prevention and Protection Mitigation Measures: 

1) In compliance with Shasta County Fire regulations the Developer and 
TRCSD (or HOA) will ensure that all building envelopes will be adjusted to guarantee a 
minimum of 100 feet of defensible space on all sides of every building within the Project. 

2) The Developer will provide perimeter roadways around the subdivision to 
provide access to Fire personnel and equipment, as well as ensure fire breaks and 
defensible space between all building structures and adjacent wildlands.  

3) The Developer will provide at least five easements to interconnect with 
adjacent future development to ensure additional access for wildfire evacuation to Project 
residents and surrounding residents.  

4) TRCSD/HOA will develop a Fire Protection Plan (FPP) for reducing fire 
risk on and around the Project Site. The FPP will become a required element of the 
TRCSD/HOA by laws, operating procedures and CC&Rs for all potential buyers and 
residents. The FPP will be in addition to the Tierra Robles Wildland Fuel/Vegetation 
Management Plan. 
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5) The TRCSD/HOA will be required to enforce the FPP with all buyers and 
residents. The TRCSD/HOA Board will conduct a yearly review of the FPP and will 
make revisions as necessary to ensure continuing enhanced wildfire mitigation and 
enforcement. The TRCSD/HOA has the responsibility to enforce the FPP with all buyers 
and residents.  

6) TRCSD/HOA shall ensure, pursuant to the FPP, that it will hire a qualified 
third‐party compliance inspector approved by the Shasta County Fire Department to 
conduct a fuel management zone inspection and submit a Fuel Management Report to 
the TRCSD/HOA and Shasta County Fire before June 1 of each year certifying that 
vegetation management activities throughout the Project site have been timely and 
properly performed. The TRCSD/HOA Board will review the Fuel Management Report 
and will vote whether to verify ongoing compliance of the defensible space, vegetation 
management, and fuel modification requirements and with any other continuing 
obligations imposed under the FPP.  

7) The TRCSD/HOA Board will ensure that all buyers and residents follow 
the FPP and take the necessary steps to enforce compliance. 

8) The Developer/TRCSD/HOA will post a bond in an amount sufficient to 
remedy any deficiencies in all mitigation, maintenance, inspection, and reporting 
requirements related to the FPP and the Tierra Robles Wildland Fuel/Vegetation 
Management Plan. 

9) Every 2 years after the first Dwelling Units are occupied, TRCSD/HOA 
Board will meet with the purpose of reviewing evacuation policies and TRCSD/HOA will 
demonstrate that they are clearly understood and communicated with residents. 
TRCSD/HOA will also work with the Shasta County Fire Safe Council to promote the 
creation of a Palo Cedro Fire Safe Council within the Project and the surrounding 
community.  

10) TRCSD/HOA shall establish a Good Neighbor Fire Safe Fund, which will 
provide grants to needs‐based applicants to be awarded by the TRCSD/HOA to aid the 
Palo Cedro community within 10 miles of the project to reduce offsite fire risks, increase 
fire prevention, protection, and response measures, and avoid adverse impacts of fire, for 
the Project’s residents and neighboring communities.  

11) The Good Neighbor Fire Safe Fund may issue grants for the following 
purposes, but not limited to:   
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a) Developing and adopting a comprehensive retrofit strategy for at risk structures 
or other buildings.  

b) Funding fire‐hardening retrofits of residential units and other buildings. 

c) Performing infrastructure planning, including for access roads, water supplies 
providing fire protection, or other public facilities necessary to support wildfire risk 
reduction standards.  

d) Partnering with other local entities to implement wildfire risk reduction.  

e) Updating local planning processes to otherwise support wildfire risk reduction 
to residents during times of power shutdowns or other emergencies; and  

f) Other fire‐related risk‐reduction activities that may be approved by the 
TRCSD/HOA Board. 

V. The EIR fails to identify and analyze all inconsistencies with the 
General Plan elements and policies relating to fire safety and fire 
hazards.  

The County’s General Plan includes a Fire Safety and Sheriff Protection Element 
that contains policies regarding development in high-risk fire hazard areas. One of these, 
Section 5.4, Objective FS-1 directs the County to: 

Objective FS-I. Protect development from wildland and non-wildland fires by 
requiring new development projects to incorporate effective site and building 
design measures commensurate with level of potential risk presented by such a 
hazard and by discouraging and/or preventing development from locating in high-
risk fire hazard areas. (italics added.) 
 
The PRDEIR touts the modern fire-resistant features of the proposed project that 

are required by the current Building Code but fails to ever address the project’s 
inconsistency with the rest of the objective, which expressly discourages this kind of 
development in a high-risk fire hazard area . The EIR fails to address the project’s 
inconsistency with this important objective, which is clearly aimed at avoiding the 
significant environmental and public safety risks of bringing new residents to highly 
hazardous areas and at avoiding the exacerbation of risks that existing County residents 
face if the County’s decisions result in bringing more people and potential ignition 
sources to a high-risk fire hazard area. 

 
It should be noted that updated Building Codes in the past have not been a 

panacea to ensure survivability in today’s wind-driven, ember-laden wildfires. The 
following fires with updated wildfire-resistant construction standards suffered destruction 
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as follows: 2018 Camp Fire, about half of the homes built after 2008 did not survive; the 
2017 Tubbs Fire destroyed 86 percent of the homes built after 2008; the 2017 Thomas 
Fire destroyed 90 percent.7  

 
VI. The EIR identifies only speculative future water supplies and does not 

consider alternatives to use of anticipated water, in violation of 
Vineyard .  

 The final EIR does not resolve the glaring gaps in the water supply analysis in 
violation of the California Supreme Court’s opinion in Vineyard Area Citizens for 
Responsible Growth, Inc. v. City of Rancho Cordova (2007) 40 Cal.4th 412 (Vineyard), 
as raised in comments from RMM, the Bella Vista Water District (BVWD), and others. 
To support the analysis, the EIR relies heavily on Mitigation Measure 5.17-4b, which 
requires the project applicant to submit proof of water service prior to commencement of 
project construction. First, this measure impermissibly defers mitigation, both because it 
is infeasible and because it punts mitigation to some future time after project approval. 
(See, e.g., Oakland Heritage Alliance v. City of Oakland (2011) 195 Cal.App.4th 884, 
906.) Second, the measure violates the California Supreme Court’s holding in Vineyard. 

 As explained in RMM’s comment letter, the Supreme Court identified four key 
principles for an adequate water supply analysis under CEQA: 

1. Decisionmakers must “be presented with sufficient facts to evaluate the 
pros and cons of supplying the amount of water that the project will need.” 

2. “[A]n adequate environmental impact analysis for a large project, to be 
built and occupied over a number of years, cannot be limited to the water 
supply for the first stage or the first few years.” 

3. “[F]uture water supplies identified and analyzed must bear a likelihood of 
actually proving available; speculative sources and unrealistic allocations 
(“paper water”) are insufficient bases for decision making under CEQA.” 

4. Where “it is impossible to confidently determine that anticipated future 
water sources will be available, CEQA requires some discussion of possible 
replacement sources or alternatives to use of the anticipated water, and of 
the environmental consequences of those contingencies.” 

(Vineyard, supra, at pp. 431–432.) The water supply analysis for the project violates the 
third and fourth principles, which in turn violates the first principle, because the project 
has no likely path toward procuring an adequate water supply. The theoretical future 
water supplier, BVWD, has submitted numerous comments on the project. In part, 

 
7 See http://www.growthesandiegoway.org/How-San-Diego-is-waiving-fire-code/ 
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BVWD stated that it receives “nearly all of its water supply from the Central Valley 
Project (CVP),” and it “has experienced and anticipates severely reduced CVP 
allocations that will not meet current average year demands[.]” (Final Partial 
Recirculated EIR, p. 15-27.) Particularly in “below normal” years, BVWD explained, the 
Water District is unlikely to receive full water supply allocations. (Ibid.) This “will 
exacerbate single and consecutive year shortages.” (Ibid.) 

 Responding to these critical concerns, the EIR states that “[t]he County 
recognizes that future supplies are subject to restrictions for environmental factors 
including actual flows, drought and the [CVP] municipal and industrial [] Shortage 
Policy…. The commenter also is referred to Mitigation Measure (MM) 5.17-4b….” (Id. 
at p. 15-32.) That measure requires the applicant to “secure[] an Agreement with BVWD 
to provide BVWD with adequate water supplies on an annual basis during identified 
shortage conditions,” and to “demonstrate that any water supply provided by BVWD 
under the Agreement satisfies all CEQA and NEPA compliance requirements[.]” (Id. at 
p. 15-13.) The EIR acknowledges that “certain environmental constraints may make it 
more difficult to obtain water to supplement BVWD.” (Id. at p. 15-33.) The EIR also 
provides that in the event of a shortage of water supplies from BVWD, the project could 
obtain up to 100 AF of supplemental water from the Clear Creek Community Services 
District (CCCSD) “through a groundwater substitution transfer without significant 
environmental effects.” (Final Partial Recirculated EIR, p. 15-13.) 

 The discussion in the EIR and Mitigation Measure 5.17-4b are not sufficient to 
meet the requirements of Vineyard. Vineyard requires a “confident prediction” of 
adequate water supply. (Vineyard, supra, at p. 432.) “When the verification [of water 
supply] rests on supplies not yet available to the water provider, it is to be based on firm 
indications the water will be available in the future….” (Id. at p. 433.) Here, the water 
provider anticipates that it will not be able to meet the demands of its existing customers, 
let alone those of the project, and the estimates in the EIR rely on a significantly 
underestimated and erroneous Project water demand. Under CA Water Code section 
10608.20 BVWD is given the determination of which methodology to use for estimating 
water usage based on its Urban Water Management Plan. BVWD has chosen to use the 
methodology that shows the Project will use at least 352 AFY instead of the County’s 80 
AFY, resulting in a shortfall of 272 AFY. This is not merely a “disagreement amongst 
experts” regarding the appropriate methodology for calculating water demand. BVWD is 
the primary water supplier for the Project and the surrounding area. 

The FEIR’s Master Response-1: Water Supply Analysis states that:  

Evidence of the feasibility of the water transfer between Clear Creek Community 
Services District (CCCSD) and BVWD is discussed on pages 5.17-19 through 
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5.17-30 of the RDEIR. The applicant initiated discussions with both agencies 
regarding the feasibility of CCCSD providing supplemental water to BVWD. Both 
agencies provided letters documenting the feasibility of such a transfer.  

But feasibility has not been determined. The only thing that has occurred is an exchange 
of letters. No feasibility study has been initiated as required in the stated letter from the 
BVWD Board. There is no agreement in place between Clear Creek CSD and the 
BVWD for a water transfer. The BVWD and Clear Creek CCSD and their respective 
Boards still have to perform their due diligence before any kind of agreement. No Will 
Serve Letter has been agreed to by the BVWD Board, as there is no supplemental water 
agreement in place. 

 This failure to identify and provide an adequate water supply for the project 
conflicts with General Plan Section 6.6 – Water Resources, Policy W-c, which provides:  

All proposed land divisions and developments in Shasta County shall have an 
adequate water supply of a quantity and a quality for the planned uses. Sufficient 
evidence of an adequate water supply of a quantity and a quality for planned uses 
has been identified. 

Clear Creek CSD is a potential, not likely, source of supplemental water. There is 
no agreement in place with Clear Creek CSD, and the water that Clear Creek supposedly 
will supply is not sufficient to meet demand from the project. A likely water source has 
not been identified to satisfy the condition of the Shasta County General Plan. 

Future water supply for the project is therefore speculative and unrealistic. The 
EIR must include a full discussion of potentially feasible water supply alternatives and 
their environmental impacts, not only to satisfy CEQA compliance but also the County’s 
own General Plan policy. Without this information, the decisionmakers cannot evaluate 
the pros and cons of supplying water to the project, because it is impossible to evaluate 
what does not exist. 

VII. The EIR does not provide the necessary assurances and evidence to 
support the conclusion that the TRCSD or HOA will be able to afford 
or practically manage all of its mitigation obligations.  

The EIR proposes to place a substantial amount of the responsibilities for 
mitigation and enforcement of obligations such as annual fuel-reduction and other 
maintenance on the shoulders of the as-yet-undecided Tierra Robles Community 
Services District or neighborhood HOA. PATROL and its members have previously 
communicated their concerns about the lack of details and commitments regarding the 
CSD or HOA’s funding, operations, oversight and enforcement roles. The FEIR Master 



Letter to Shasta County Planning Commission & Dept. of Resource Management 
January 13, 2022 
Re: Comments of PATROL on Final EIR for Tierra Robles project 

12 
 

Responses dismiss these concerns as unrelated to environmental topics considered under 
CEQA or they point to case law holding that HOAs cannot evade responsibilities 
claiming lack of funding, but these concerns are, in fact, inextricably intertwined with the 
County’s CEQA obligations and the substantive mandate to reduce or avoid 
environmental impacts where feasible. Here, the EIR assumes most impacts are less than 
significant or can be mitigated by the operations, monitoring and enforcement of the 
future CSD or HOA. As with all other determinations under CEQA conclusions 
regarding impact significance and the effectiveness of mitigation must be supported by 
substantial evidence and adequate explanation. But no details are given in the EIR 
regarding the CSD/HOA’s funding adequacy, management and reporting structure, and 
experience required to fulfill its mitigation responsibilities adequately. It’s easy to assert 
that the law forbids the HOA from disclaiming responsibilities due to lack of funding, but 
the EIR fails to explain how the County will ensure the HOA is adequately funded to 
start with and what will happen if it is not. Do the HOA’s responsibilities become the 
County taxpayers’ obligations if the HOA is insolvent or has insufficient funding to 
implement its several significant mitigation and maintenance responsibilities? The 
County’s dismissive responses to the several valid concerns on this topic do not satisfy the 
required evidentiary standard and duties under CEQA. 

 VIII. Conclusion 

 For the reasons set forth above, the County cannot certify the EIR or approve the 
project. The County must revise the analysis in the EIR in order to provide the public 
with an opportunity to comment on a complete, accurate, and legally compliant 
environmental analysis of the project and its impacts.  

       Very truly yours, 
 
 
       Sabrina V. Teller 
 
Attachments 
 
cc: Nicole Rinke, Deputy Attorney General, California Dept. of Justice 
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SUPERIOR COURT OF CALIFORNIA,

MINUTE ORDER  

TIME: 02:29:00 PM 
JUDICIAL OFFICER PRESIDING: Richard S. Whitney

COUNTY OF SAN DIEGO
 CENTRAL 

 DATE: 10/07/2021  DEPT:  C-68

CLERK:  Richard Cersosimo
REPORTER/ERM: Not Reported
BAILIFF/COURT ATTENDANT:  

CASE INIT.DATE: 07/25/2019CASE NO: 37-2019-00038820-CU-TT-CTL
CASE TITLE: Petition of Sierra Club [E-FILE]
CASE CATEGORY: Civil - Unlimited CASE TYPE: Toxic Tort/Environmental

STOLO
APPEARANCES STOLO

Stolo
STATEMENT OF DECISION:

The Court, having taken the above-entitled matter under submission on 9/21/2021, and having fully
considered the arguments of all parties, both written and oral, as well as the evidence presented, now
rules as follows:

"A superior court sitting as a court of review in a CEQA proceeding is not required to issue a "statement
of decision" as that term is used in Code of Civil Procedure sections 632 and 634. (See 2 Kostka &
Zischke, Practice Under the Cal. Environmental Quality Act (Cont.Ed.Bar 2d ed. 2011) § 23.116, p.
1262.) Conversely, a superior court that chooses to issue a written document explaining its decision to
grant or deny a writ of mandate in a CEQA proceeding is not prohibited from labeling the document
"statement of decision." Regardless of the label used, the rights, obligations and procedures set forth in
Code of Civil Procedure sections 632 and 634 and California Rules of Court, rule 3.1590 do not apply to
any such document issued by the court in a CEQA writ proceeding." (Consolidated Irrigation Dist. v. City
of Selma (2012) 204 Cal.App.4th 187, 196 fn. 5, as modified on denial of reh'g (Mar. 9, 2012).)

 
 
(1) PETITIONERS' PETITION FOR WRIT OF MANDATE and PEOPLE'S PETITION FOR WRIT OF
MANDATE IN INTERVENTION is GRANTED.
 
 
Petitioners ENDANGERED HABITATS LEAGUE, CALIFORNIA NATIVE PLANT SOCIETY, CENTER
FOR BIOLOGICAL DIVERSITY, PRESERVE WILD SANTEE, CALIFORNIA CHAPARRAL INSTITUTE,
and SIERRA CLUB's (collectively "Petitioners") Requests for Judicial Notice are granted (Exhibits A, B
and C). Intervenor People of the State of California ex rel. Rob Bonta, Attorney General's ("AG")
Requests for Judicial Notice are granted. Real Parties in Interest, Jackson Pendo Development
Company, et al.'s ("GDCI") Requests for Judicial Notice are granted. The "JOINT OBJECTION BY THE
PEOPLE AND PETITIONERS TO REAL PARTIES IN INTEREST'S NOTICE OF "OTHER RELEVANT
EVIDENCE" PURSUANT TO GOVERNMENT CODE SECTION 12612 AND SUPPORTING
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DECLARATION OF ELIZABETH JACKSON" is granted. The AG did not intervene via Government Code
section 12612, but 12606. Further, the evidence is extra-record evidence that post-dates Respondents
and Defendants COUNTY OF SAN DIEGO and BOARD OF SUPERVISORS OF COUNTY OF SAN
DIEGO's ("County") decision to approve the Project, defined below, which renders it irrelevant for
purposes of this California Environmental Quality Act ("CEQA") action. (See Western States Petroleum
Assn. v. Superior Court (1995) 9 Cal.4th 559.)
 
 
Background
 
 
GDCI's Project is located within the Proctor Valley, approximately one-quarter mile east of Chula Vista
and immediately south of the unincorporated community of Jamul. (Administrative Record ["AR"] 1.)
"The project is a planned community consisting of 1,119 dwelling units; 10,000 square feet of
neighborhood commercial; 2.3 acre joint use Fire Station/Sheriff storefront; 9.7 acre elementary school
site; 24 acres of public/private parks; 776 acres of open space and a preserve on 1,284 acres" (the
"Project"). (AR 1.) The County's approval of the Project includes a General Plan Amendment ("GPA") of
the County's General Plan. (AR 1.) The County approved the Final Environmental Impact Report ("EIR")
as to the Project. (AR 1.) Petitioners and the AG challenge the EIR under CEQA as being unsupported
by substantial evidence and the approvals as being an abuse of discretion based on a failure to proceed
in the manner required by law. Petitioners and the AG also allege the Project is inconsistent with the
General Plan. 
 
 
Standard of Review Under CEQA and Relevant Law
 
 
The issue before this Court is whether the County abused its discretion. "Abuse of discretion is shown if
(1) the agency has not proceeded in a manner required by law, or (2) the determination is not supported
by substantial evidence." (County of Amador v. El Dorado County Water Agency (1999) 76 Cal.App.4th
931, 945 [Citation omitted].) 
 
Under CEQA, courts review quasi-legislative agency decisions for an abuse of discretion. (§ 21168.5.)
At both the trial and appellate level, the court examines the administrative record anew. (Vineyard,
supra, 40 Cal.4th at p. 427, 53 Cal.Rptr.3d 821, 150 P.3d 709.)
 
An "agency may abuse its discretion under CEQA either by failing to proceed in the manner CEQA
provides or by reaching factual conclusions unsupported by substantial evidence." (Vineyard, supra, 40
Cal.4th at p. 435, 53 Cal.Rptr.3d 821, 150 P.3d 709, citing § 21168.5.) "Judicial review of these two
types of error differs significantly" however. (Vineyard, at p. 435, 53 Cal.Rptr.3d 821, 150 P.3d 709.) For
that reason, "a reviewing court must adjust its scrutiny to the nature of the alleged defect, depending on
whether the claim is predominantly one of improper procedure or a dispute over the facts." (Ibid.)
 
1. Procedural Claims
 
Courts must "scrupulously enforce all legislatively mandated CEQA requirements." (Goleta II, supra, 52
Cal.3d at p. 564, 276 Cal.Rptr. 410, 801 P.2d 1161.) To do so, "we determine de novo whether the
agency has employed the correct procedures" in taking the challenged action. (Vineyard, supra, 40
Cal.4th at p. 435, 53 Cal.Rptr.3d 821, 150 P.3d 709.)
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2. Substantive Claims
 
Compared with review for procedural error, "we accord greater deference to the agency's substantive
factual conclusions." (Vineyard, supra, 40 Cal.4th at p. 435, 53 Cal.Rptr.3d 821, 150 P.3d 709.) We
apply "the highly deferential substantial evidence standard of review in Public Resources Code section
21168.5" to such determinations. (Western States, supra, 9 Cal.4th at p. 572, 38 Cal.Rptr.2d 139, 888
P.2d 1268.) "The agency is the finder of fact and we must indulge all reasonable inferences from the
evidence that would support the agency's determinations and resolve all conflicts in the evidence in
favor of the agency's decision." (Save Our Peninsula, supra, 87 Cal.App.4th at p. 117, 104 Cal.Rptr.2d
326.) That deferential review standard flows from the fact that "the agency has the discretion to resolve
factual issues and to make policy decisions." (Id. at p. 120, 104 Cal.Rptr.2d 326.)
 
The CEQA Guidelines define substantial evidence as "enough relevant information and reasonable
inferences from this information that a fair argument can be made to support a conclusion, even though
other conclusions might also be reached." (Guidelines, § 15384, subd. (a).) 
 
(California Native Plant Soc. v. City of Santa Cruz (2009) 177 Cal.App.4th 957, 984-85.)
 
 
"[W]hether a description of an environmental impact is insufficient because it lacks analysis or omits the
magnitude of the impact is not a substantial evidence question. A conclusory discussion of an
environmental impact that an EIR deems significant can be determined by a court to be inadequate as
an informational document without reference to substantial evidence." (Sierra Club v. County of Fresno
("Friant Ranch") (2018) 6 Cal.5th 502, 514.) "The ultimate inquiry, as case law and the CEQA guidelines
make clear, is whether the EIR includes enough detail 'to enable those who did not participate in its
preparation to understand and to consider meaningfully the issues raised by the proposed project.'" (Id.
at 516 [Citation omitted].)
 
 
"[T]he petitioner bears the burden of demonstrating that the record does not contain sufficient evidence
justifying a contested project approval." (Latinos Unidos de Napa v. City of Napa (2013) 221 Cal.App.4th
192, 206.) "To do so, an appellant must set forth in its brief all the material evidence on the point, not
merely its own evidence. [Citation.] A failure to do so is deemed a concession that the evidence supports
the findings." (Id. [Citation omitted].)
 
 
GDCI asserts Petitioners failed to raise a number of issues, such that the exhaustion of administrative
remedies doctrine precludes the claims. 
 
"Exhaustion of administrative remedies is a jurisdictional prerequisite to maintenance of a CEQA action.
... The petitioner is required to have 'objected to the approval of the project orally or in writing during the
public comment period provided by this division or prior to the close of the public hearing on the project
before the issuance of the notice of determination.' ([Pub. Resources Code,] § 21177, subd. (b).) The
petitioner may allege as a ground of noncompliance any objection that was presented by any person or
entity during the administrative proceedings." (Bakersfield Citizens for Local Control v. City of Bakersfield
(2004) 124 Cal.App.4th 1184, 1199, 22 Cal.Rptr.3d 203.)
 
" 'The petitioner bears the burden of demonstrating that the issues raised in the judicial proceeding were
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first raised at the administrative level.
...
"It is, however, "not necessary to identify the precise statute at issue, so long as the agency is apprised
of the relevant facts and issues." (McPherson v. City of Manhattan Beach (2000) 78 Cal.App.4th 1252,
1264, 93 Cal.Rptr.2d 725.)
 
(Center for Biological Diversity v. County of San Bernardino (2010) 185 Cal.App.4th 866, 889–890.)
 
 
Mitigation Measures as to Green House Gases ("GHG")
 
 
The EIR recognizes the Project will emit at least 484,770 metric tons of climate pollution over 30 years.
(AR 31823.) The EIR acknowledges this is a significant impact that should be mitigated. The EIR
contends the impacts will be mitigated to less than significant by implementing, inter alia, M-GHG-1
through M-GHG-4. (AR 31819.) Both the AG and Petitioners challenge M-GHG-1 and M-GHG-2 as
being inadequate. Both M-GHG-1 and M-GHG-2 attempt to address GHGs that will be created from
construction and operation of the Project over 30-years. (AR 318-324.)
 
 
First, the EIR relies on an estimated 30-year life for the Project to estimate the amount of GHG that must
be mitigated. (AR 42057.) The 30-year life span is taken from the South Coast Air Quality Management
District's set of GHG thresholds of significance for industrial projects. (AR 121687-88.) However, the
District stated that as to "Residential/Commercial Sector Projects" "Not Recommended at this Time" to
use the 30-year life span for offsets, as is used by the EIR in this case. (AR 121688.) GDCI asserts the
District was not asked to make a recommendation as to Residential/Commercial Sector Projects. This
does not support that the evidence the EIR relies upon to use a 30-year life span is substantial. GDCI
does not point to any evidence in the record that the EIR relied on specific standards for
Residential/Commercial Sector Projects, which is at issue in this action. A 30-year life span for a
residential project goes against common sense. As GDCI asserts, the homes will be more advanced,
such that they could last longer than other homes which last longer than 30 years. However, comments
in the EIR state "30-year project life also is widely used in CEQA documents by expert consultants and
lead agencies," "Executive Order (EO) S-3-05 established 2050 as the target year for an 80 percent
reduction in statewide GHG emissions below 1990 levels," and that the incremental implementation of
the development will result in a later start time for the Project and the "modeling analysis likely
overestimates the Proposed Project's GHG emissions because the modeling does not take into account
reasonably foreseeable regulatory, programs and other governmental strategies and technological
factors that likely would result in further reductions in GHG emissions levels throughout California that
are needed to achieve the 2030 and 2050 targets." (AR 33525-26.)
 
 
Even if the 30-year life span were accepted as being supported by substantial evidence, the mitigation
measures M-GHG-1 and M-GHG-2 are insufficient under Golden Door Properties, LLC v. County of San
Diego (2020) 50 Cal.App.5th 467. "An EIR shall describe feasible measures which could minimize
significant adverse impacts, including where relevant, inefficient and unnecessary consumption of
energy." (California Code of Regulations ("CEQA Guidelines") section § 15126.4(a)(1).) "Mitigation
measures must be fully enforceable through permit conditions, agreements, or other legally-binding
instruments. In the case of the adoption of a plan, policy, regulation, or other public project, mitigation
measures can be incorporated into the plan, policy, regulation, or project design." (CEQA Guidelines
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section § 15126.4(a)(2).) "Under section 38562, subdivision (d)(1) and (2), cap-and-trade offset credits
may be issued only if the emission reduction achieved is "real, permanent, quantifiable, verifiable,
enforceable, and additional to any GHG emission reduction otherwise required by law or regulation, and
any other GHG emission reduction that otherwise would occur." (Golden Door, supra, 50 Cal.App.5th at
506.)
 
" 'Real' means ... that GHG reductions ... result from a demonstrable action or set of actions, and are
quantified using appropriate, accurate, and conservative methodologies that account for all GHG
emissions sources, GHG sinks, and GHG reservoirs within the offset project boundary and account for
uncertainty and the potential for activity-shifting leakage and market-shifting leakage." (Cal. Code Regs.,
tit. 17, § 95802.) " 'Permanent' means ... that GHG reductions ... are not reversible, or when GHG
reductions ... may be reversible, that mechanisms are in place to replace any reversed GHG emission
reductions ... to ensure that all credited reductions endure for at least 100 years." (Ibid.) " 'Quantifiable'
means ... the ability to accurately measure and calculate GHG reductions ... relative to a project baseline
in a reliable and replicable manner for all GHG emission sources ...." (Ibid.) " 'Verifiable' means that an
Offset Project Data Report assertion is well documented and transparent such that it lends itself to an
objective review by an accredited verification body." (Ibid.) " 'Additional' means ... greenhouse gas
emission reductions or removals that exceed any greenhouse gas reduction or removals otherwise
required by law, regulation or legally binding mandate, and that exceed any greenhouse gas reductions
or removals that would otherwise occur in a conservative business-as-usual scenario." (Cal. Code
Regs., tit. 17, § 95802.)
 
(Id. at 506-507.)
 

Similar to the County's Climate Action Plan (CAP) found to be inadequate under CEQA in Golden Door,
M-GHG-1 and M-GHG-2 are for the purchase and retirement of carbon offsets that may be issued by "(i)
the Climate Action Reserve, the American Carbon Registry, and Verra (previously, Verified Carbon
Standard); or (ii) any registry approved by the California Air Resources Board (CARB) to act as a
registry under the state's cap-and-trade program." In Golden Door the similarly labelled M-GHG-1
provided "the Director may approve offsets issued by any 'reputable registry or entity that issues carbon
offsets consistent with ... section 38562[, subdivision] (d)(1).'" (Golden Door, supra, 50 Cal.App.5th at
514.) In both Golden Door and here, "M-GHG-1 says nothing about the protocols that the identified
registries must implement." (Id. at 511.) "Unlike M-GHG-1, under cap-and-trade, it is not enough that the
registry be CARB-approved. Equally important, the protocol itself must be CARB-approved." (Id.) "The
CARB Protocols are the heart of cap-and-trade offsets-but the word "protocol" is not even mentioned in
M-GHG-1.... M-GHG-1 is not equivalent to cap-and-trade offset programs because M-GHG-1 does not
require the protocol itself to be consistent with CARB requirements under title 17, section 95972,
subdivision (a)(1)-(9) of the California Code of Regulations." (Id. at 512.) The same is true in this case –
the word "protocol" is not even mentioned in M-GHG-1 nor does the EIR require the protocol of the
registry be consistent with CARB requirements. (AR 318-320.) The EIR parrots the words of California
Health & Safety Code section 38562, subdivision (d)(l), stating "the purchased carbon offsets used to
reduce GHG emissions from construction and vegetation removal shall achieve real, permanent,
quantifiable, verifiable, and enforceable reductions." (AR 319.) More than mere lip service is required –
there must be "objective criteria for making such findings." (Id. at 521–522.)
 
 
GDCI points to the fact the EIR cites to the program manuals for registries in the appendices. However,
one of the registries, American Carbon Registry, provides "projects must commit to maintain, monitor,
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and verify Project Activity for a Minimum Project Term of 40 years...because no length of time, short of
perpetual, is truly permanent...," but Permanent, as to GHG reductions, is defined as reductions that
"endure for at least 100 years." (AR 75786; Cal. Code Regs., tit. 17, § 95802; see also Golden Door,
supra, 50 Cal.App.5th at 522 [for example, CARB's forestry protocol requires sequestering carbon "for at
least 100 years"].) As discussed above, GDCI's citation to extra-record evidence of actual purchases of
offsets is not relevant. (See Western States Petroleum Assn. v. Superior Court (1995) 9 Cal.4th 559.)
Even if it were considered, the evidence indicates GDCI purchased offsets from American Carbon
Registry, which would not meet the permanence requirement under Golden Door.
 
 
Further, in both the EIR and the County CAP considered in Golden Door, M-GHG-1 is silent as to the
additionality requirement in Health & Safety Code section 38562, subdivision (d)(2), which provides "the
reduction is in addition to any greenhouse gas emission reduction otherwise required by law or
regulation, and any other greenhouse gas emission reduction that otherwise would occur." (Health &
Saf. Code, § 38562(d)(2); Golden Door, supra, 50 Cal.App.5th at 514.) M-GHG-1 and M-GHG-2 ignore
the requirement that the reductions would not have otherwise occurred – that it would not result from a
business-as-usual scenario. (Golden Door, supra, 50 Cal.App.5th at 521.) The EIR's requirement that
the offsets achieve reductions that are "not otherwise required," consistent with Guidelines section
15126.4(c)(3) does not equate to requiring compliance with the additionality requirement in Health &
Safety Code section 38562, subdivision (d)(2). Also, responses to comments in the EIR as to the
acknowledgement of the additionality definition does not equate to a requirement within M-GHG-1 and
M-GHG-2 that the offsets purchased meet the additionality requirement in Health & Safety Code section
38562, subdivision (d)(2). Finally, reliance on registry protocols is of no avail. As an example, one of the
registries relies on the "project proponent" to sign an "Attestation of Legal Additionality form that
confirms the mitigation project activity was not required by any law, statute, rule, regulation or other
legally binding mandate by any national, regional, state, local or other governmental or regulatory
agency having jurisdiction over the project." (AR 75925.) This is essentially the fox guarding the hen
house, plus it does not address whether or not the reduction resulted from a business-as-usual scenario.
 
 
Petitioners also criticize the EIR's reliance upon forecasted reductions in relation to the purchase of
carbon offsets. GDCI cites to the Newhall Ranch project, discussed with approval in Golden Door, which
utilized estimated reductions and carbon offsets for past reductions. GDCI does not explain how this
Project has safeguards to ensure the reduction would occur equivalent to those in the Newhall Ranch
EIR. GDCI also relies upon the Climate Forward program, but the Climate Forward Program Manual
recognizes it "does not guarantee the use of FMUs [Forecasted Mitigation Units] or CRTs will be
accepted as a means to meet CEQA GHG mitigation obligations where required by an approving
agency(ies)." (AR 75898.) The Court agrees the Climate Forward Program's reliance on a one-time
verification of the mitigation project is troublesome. (AR 75916.) The lack of ongoing verification
illustrates the protocols do not ensure that the forecasted reductions are real, additional, permanent,
confirmable, and enforceable. "'[O]nce the project reaches the point where activity will have a significant
adverse effect on the environment, the mitigation measures must be in place.'" (King & Gardiner Farms,
LLC v. County of Kern (2020) 45 Cal.App.5th 814, 860 [Citation omitted].) While GDCI must provide
proof of purchase of carbon offsets prior to permit issuance, a proper mitigation measure must be in
place at that time. (AR 31819, 31822.) Without rigorous protocols to ensure the forecasted reductions
are real, additional, permanent, confirmable, and enforceable, it cannot be concluded the mitigation
measures were permissibly implemented at proper times. 
 
 

MINUTE ORDER  DATE: 10/07/2021   Page 6 
DEPT:  C-68 Calendar No. 



CASE TITLE: Petition of Sierra Club [E-FILE] CASE NO: 37-2019-00038820-CU-TT-CTL

Finally, the EIR suffers from enforcement issues as to M-GHG-1 and M-GHG-2. In Golden Door, the
court stated:
 
The only M-GHG-1 limit on mitigating with international offsets is the Director's unilateral decision that
offsets are not feasibly available within (1) the unincorporated county; (2) the County; (3) California; and
(4) the United States. The fundamental problem, unaddressed by M-GHG-1, is that the County has no
enforcement authority in another state, much less in a foreign country. M-GHG-1 does not require a
finding that an out-of-state offset site has laws at least as strict as California's with respect to ensuring
the validity of offsets.
 
At oral argument, the County asserted that the "registries" would be the County's enforcement
mechanism to ensure the validity of offsets originating in foreign countries. This argument fails, however,
because it is premised on the assumption that the registry's protocol is Assem. Bill No. 32 compliant-and
as explained ante, M-GHG-1 does not require use of an Assem. Bill No. 32 compliant protocol.
 
(Golden Door, supra, 50 Cal.App.5th at 512–513.) Similarly, here, the EIR relies upon the registries for
enforcement, which is problematic because of their protocols. M-GHG-1 provides "the Director of the
PDS shall require the Project applicant or its designee to provide an attestation or similar documentation
from the selected registry(ies) that a sufficient quantity of carbon offsets meeting the standards set forth
in this measure have been purchased and retired, thereby demonstrating that the necessary emission
reductions are realized." (AR 319.) This enforcement mechanism pales in comparison to CARB, which
discourages noncompliance "by deterring and punishing fraudulent activities." (AR 75598.) CARB has
the enforcement authority to hold a party liable and to take appropriate action, including imposing
penalties, if any of the regulations for CARB offset credits are violated. (17 C.C.R. §§ 95802(a), 96013,
96014.) GDCI does not cite to any evidence in the record that the registries have the same enforcement
authority under their protocols. 
 
 
One of the registries states it "will rely first and foremost on legal requirements within the jurisdiction(s)
where the project is implemented." (AR 75909.) As Golden Door recognized, such reliance can be a
problem in another state or foreign country where the County does not have any enforcement authority.
There is nothing in M-GHG-1 or M-GHG-2 that requires the Director of the PDS to follow specific
protocols when "offsets are unavailable and/or fail to meet the feasibility factors defined in CEQA
Guidelines Section 15364 in a higher priority geographic category before allowing the Project applicant
or its designee to use offsets from the next lower priority category" to ensure the offsets are ultimately
enforced properly. Rather, the Director of the PDS merely needs to issue a written determination that
considers information such as "availability of in-State emission reduction opportunities," "geographic
attributes of carbon offsets," "temporal attributes of carbon offsets," "pricing attributes of carbon offsets,"
and "[a]ny other information deemed relevant to the evaluation...." (AR 320, 323-24.) This could allow for
the Director to permit purchase of offsets almost entirely from international offsets. As a registry
recognizes, "[d]epending on the location of the mitigation project, there may be insufficient compliance
and/or enforcement of national, regional, state, local, or other regulations." (AR 75906.) As in Golden
Door, "M-GHG-1 does not require a finding that an out-of-state offset site has laws at least as strict as
California's with respect to ensuring the validity of offsets." (Golden Door, supra, 50 Cal.App.5th at 513.)
 
 
The EIR is inadequate as to M-GHG-1 and M-GHG-2. 
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Wildfire Ignition Risk
 
 
The AG and Petitioners assert the EIR fails to properly acknowledge the increased risk of wildfire ignition
from the additional people who will be in the area as a result of the Project. The EIR states "the Project
Area, in its current condition, is considered to be vulnerable to wildfire ignition and spread during
extreme fire weather." (AR 32172.) The EIR goes on to states that the "introduction of up to 1,119 new
homes would not increase the potential likelihood of arson, off-road vehicle-related fires, or
shooting-related fires." (AR 32173.) The body of the EIR does not acknowledge an increase in risk of
wildfire ignition as a result of more humans being in the area from the Project. However, a County expert
acknowledges "southern California's increasing population will make it more likely that ignitions will
occur, which could potentially cause large areas of chaparral to type-convert into grasslands." (AR
104506.) Further, it is known humans are the primary cause of wildfires, especially in Southern
California. (AR 89718-23.) The EIR does not address this issue, but notes "[p]ost-construction ignition
sources would include vehicles, although roadside FMZs would be provided, reducing the potential for a
vehicle-related fire escaping into the Otay Ranch RMP/MSCP Preserve fuels." (AR 32173.) This does
not acknowledge or analyze the impact of adding more than 1,100 new homes to the area as to humans
being an ignition cause of wildfires. This is combined with the fact the EIR does not clearly, in the body
of the EIR, acknowledge the area's designation as a Very High Fire Hazard Severity Zone. (AR
32172-77.) The EIR does not includes enough detail to enable those who did not participate in its
preparation to understand and to consider meaningfully the issue of wildfire ignition raised by the
Project.
 
 
The above issue is accompanied by an improper compressing of the analysis. Instead of independently
acknowledging all the significant impacts of the Project as to wildfire risks and subsequently discussing
mitigating measures to address such impacts, the mitigation measures are characterized in the EIR as
being part of the project. (Lotus v. Department of Transportation (2014) 223 Cal.App.4th 645, 656.) "By
compressing the analysis of impacts and mitigation measures into a single issue, the EIR disregards the
requirements of CEQA." (Id.) Here, the EIR considers the impacts of wildfire to be less than significant
because the Project's "landscaped and irrigated areas and FMZs, as well as the paved roadways and
ignition-resistant structures, would result in reduced fire intensity and spread rates around the Project
Area, creating defensible space for firefighters." (AR 32173.) "Additionally, provisions for a fire station in
the area would reduce the response time to wildfire ignitions and increase the likelihood of successful
initial attacks that limit the spread of wildfires." (AR 32173.) The EIR also states "[u]nauthorized activities
such as off-road vehicles and shooting may still occur, but there will be more 'monitors' (i.e., future
residents) in the area to discourage and report such activities, resulting in an anticipated decreased
occurrence." (AR 32173.) "'CEQA EIR requirements are not satisfied by saying an environmental impact
is something less than some previously unknown amount.'" (Ukiah Citizens for Safety First v. City of
Ukiah (2016) 248 Cal.App.4th 256, 264 [Citation omitted].) The adoption of the Fire Protection Plan
(FFP) and compliance with applicable fire codes do not obviate the need for the EIR to analyze
significant impacts that would exist prior to the implementation of any mitigation measures. The EIR fails
to comply with Lotus.
 
 
Multiple Species Conservation Program
 
 
The Multiple Species Conservation Program ("MSCP") "is a multi-jurisdictional habitat conservation
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planning program that involves USFWS, CDFW, the County of San Diego, the City of San Diego, the
City of Chula Vista, and other local jurisdictions and special districts...." (AR 31246.) "A total of 85 plant
and animal species are 'covered' by the MSCP Plan." (AR 31246.) "Quino checkerspot butterfly
(Euphydryas editha qumo) is not a covered species under the MSCP." (AR 31191.) "A species that is not
an MSCP covered species is not allowed take through the MSCP." (AR 31191.) Normally, "take
authorization" can be allowed when incidental to land development and other lawful land uses which are
authorized by the County. (AR 31191.) GDCI points to evidence in the record that a previous owner of
property that is part of the Project area proposed preserving PV1-3 and other areas of Otay Ranch in
exchange for allowing development of other open spaces within Otay Ranch; however, the parties
disagree as to whether an agreement was reached. The MSCP and County Subarea Plan designates
PV1-3 as "No Take Authorized" areas (AR 115049), or "Otay Ranch Areas Where No 'Take Permits' Will
Be Issued," while allowing take in other areas that were previously designated as open space. (AR
82930, 94838-43, 115049, 115051.) The County General Plan calls for implementation of the "MSCP
Plans for North and East County in order to further preserve wildlife habitat and corridors, wetlands,
watersheds, groundwater recharge areas and other open space that provide carbon sequestration
benefits and to restrict the use of water for cleaning outdoor surfaces and vehicles." (AR 129683.) The
County's EIR cannot ignore mitigation measures in a General Plan, as such failure violates CEQA.
(Sierra Club v. County of San Diego (2014) 231 Cal.App.4th 1152, 1167.)
 
 
"The EIR shall discuss any inconsistencies between the proposed project and applicable general plans,
specific plans and regional plans. Such regional plans include, but are not limited to, ...habitat
conservation plans...." (CEQA Guidelines § 15125(d).) Petitioners raised the issue as to the Project's
consistency with the MSCP, citing Banning Ranch Conservancy v. City of Newport Beach (2017) 2
Cal.5th 918. (AR 94708.) GDCI points to the Implementing Agreement between the Wildlife Agencies
("IA") where it states "as outlined in the letter attached to the South County Segment from the Baldwin
Company Dated November 10, 1995, will be included if the agreements are reached." (AR 115255.)
GDCI does not deny that the IA still includes a map showing PV1-3 as "Otay Ranch Areas Where No
'Take Permits' Will Be Issued." (AR 115285.) This appears to be why the California Department of Fish
and Wildlife (CDFW) concluded "[t]he Implementing Agreement and Subarea Plan are consistent on this
point. The Implementing Agreement includes a map as Exhibit F defining the area encompassed by the
Subarea Plan." (AR 33276.) 
 
 
Petitioners do not assert PV1-3 is undevelopable, but that the Project is inconsistent with the MSCP and
the EIR does not address this issue. The Court agrees. The Project conflicts with the face of the MSCP.
While GDCI or the County is free to seek an amendment of the MSCP, the face of the MSCP reflects
PV1-3 is subject to no take. The United States Fish and Wildlife Service (USFWS) did not disagree, but
explicitly stated "because no take has been authorized in PV 1, 2, 3 we are evaluating approaches for
authorizing take in those parcels including the options considered in the County's draft Condition of
Approval for the Village 14 project." (AR 33270.)
 
 
CEQA does not "permit lead agencies to perform truncated and siloed environmental review, leaving it to
other responsible agencies to address related concerns seriatim." (Banning Ranch Conservancy v. City
of Newport Beach (2017) 2 Cal.5th 918, 941.) Petitioners assert the EIR fails to meaningfully address
the issue. GDCI relies on the purported consistency with the MSCP and on the Biological Mitigation
Ordinance (BMO) to support that the County did not violate CEQA. As discussed above, the Project is
inconsistent with the MSCP as it currently designates PV1-3 as no take. Even though the Project may be
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consistent with the BMO, the EIR does not recognize nor analyze the consistency between the MSCP
and the Project. Rather, the County concluded "the Proposed Project, including development of PV1-3,
is consistent with the MSCP, Subarea Plan and Implenting [sic] Agreement" after reviewing findings as
to the BMO. (AR 75554.) GDCI does not contest that the EIR failed to consider any Project alternative
that would comply with the MSCP and preserve PV1-3.  
 
 
In Banning Ranch, an EIR for a project in the coastal zone subject to the California Coastal Act was
found inadequate. (Banning Ranch, supra, 2 Cal.5th at 941.) The EIR considered comments that the
project would disturb environmentally sensitive habitat areas (ESHAs), that could not be developed
under the Coastal Act, but it did not study the impact, instead deferring that task to the Coastal
Commission. (Id. at 930-932.) Here, PV1-3 are currently in an analogous state – they cannot be
developed given their designation as no take. As in Banning Ranch, the EIR improperly avoids the issue
because the analysis assumes the Project is not inconsistent with the MSCP. (AR 40428-541,
32897-900.) Consequently, the EIR fails as an informational document. (Id. at 942.)
 
 
The Quino Checkerspot Butterfly ("Quino")
 
 
The EIR must provide an accurate and complete description of the "baseline" existing environmental
conditions against which a project's impacts are evaluated. (Neighbors for Smart Rail v. Exposition Metro
Line Construction Authority (2013) 57 Cal.4th 439, 447-48; CEQA Guidelines § 15125.) The USFWS
lists the Quino as endangered. (62 FR 2313-01.) Petitioners assert that the EIR's conclusion that Quino
do not occupy area within the Project is erroneous. The Project is partially located on "Quino Occurrence
Complexes" designated as "Unit 8" by the USFWS. (AR 97955, 98619, 98483-85; 74 FR 28776-01.)
"The physical and biological features found in Unit 8 may require special management considerations or
protection to minimize impacts from loss and fragmentation of habitat and landscape connectivity due to
development...." (74 FR 28776-01.) USFWS defines Quino occupancy based on "population-scale
occupancy" as "all areas used by adults during the persistence time of a population (years to decades)."
(AR 97955.) Thus, "focused distribution studies over multiple years are required [in order] to quantify
Quino checkerspot butterfly population distributions." (AR 97955.)  
 
 
The EIR states Quino were not "detected during protocol surveys and, therefore, the Project Area is not
currently considered occupied" by Quino. (AR 31258.) This conclusion was based on survey results in
2015 and 2016, when it was found the "species has been observed within and adjacent to the Project
Area." (AR 82940.) "[T]he 2017 spring season, presumably fueled by above-normal rainfall following
multiple years of drought, created the most favorable conditions for Quino since 2012. As a result, very
high numbers of Quino were observed, particularly in nearby areas. Unfortunately, in 2017, protocol
surveys were not performed on Village 14, qualified USFWS biologists were not allowed to survey the
property during the peak of the flight season, and an excellent opportunity to obtain better information on
the status of Quino on the property was lost." (AR 82940.) Notwithstanding, "in 2017 Service staff
documented multiple Quino individuals adjacent to and interspersed within the Project Area," but the EIR
"dismisses these sightings as incidental." (AR 82942.) Additionally, "qualified personnel from CDFW
observed [Quino] on and around the site in 2018." (AR 76070-71.) Further, the County acknowledged
observation during "low rainfall years...may not be considered adequate evidence to conclude a
particular site is unoccupied, even if guidelines are followed." (AR 85305.) Nevertheless, the County
encouraged "surveys be conducted regardless of rainfall levels because negative adult data can be
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useful long&#8208;term to support conclusions of population absence." (AR 85305.) Finally, in spring of
2019, a non-drought year, qualified personnel documented Quino "widely throughout the Proctor Valley
area, including locations immediately adjacent to the project site." (AR 76072.) 
 
 
GDCI acknowledges 2016 was a below-average year for rainfall, but defends the EIR's conclusion
because the "CDFW's 'limited' survey effort did not conform to any established protocols for surveys of
this species." (AR 32944.) "Occurrence complexes are mapped in the Recovery Plan using a 0.6 mile (1
kilometer) movement radius from each butterfly observation, and may be based on the observation of a
single individual (Figures 1 and 2)." (AR 98326.) The above 1 kilometer radius measurement is part of
the "only accepted procedure for delineating [Quino] 'occupied habitat.'" (76074.) The observations
where mapped based on GPS coordinates with accuracy within about 3 meters. (AR 94849-50.) Given
there are more years of observation of Quino in the area than years of no observation and one of the
years of no observation, 2016, was a below-average year for rainfall, the data supporting that Quino
occupy at least some areas within the Project is more supported than the conclusion the Project area is
not occupied by Quino. Moreover, multiple Quino experts and the CDFW determined that the area is
occupied. (AR 82942, 83480-84, 97952-54.) In the context of the available data, the EIR's conclusion is
erroneous. Without an accurate conclusion as to occupancy by Quino, the EIR fails "to give the public
and decision makers the most accurate and understandable picture practically possible of the project's
likely near-term and long-term impacts." (CEQA Guidelines section § 15125(a).) This failure also
affected the EIR's consideration of mitigation measures. (See GDCI's reliance on AR 29165.)
 
 
Cumulative Impacts
 
 
It is undisputed the EIR must disclose cumulative impacts. "'Cumulative impacts' refer to two or more
individual effects which, when considered together, are considerable or which compound or increase
other environmental impacts." (CEQA Guidelines section § 15355.) "The cumulative impact from several
projects is the change in the environment which results from the incremental impact of the project when
added to other closely related past, present, and reasonably foreseeable probable future projects.
Cumulative impacts can result from individually minor but collectively significant projects taking place
over a period of time." (CEQA Guidelines section § 15355(b).) "[I]t is vitally important that an EIR avoid
minimizing the cumulative impacts. Rather, it must reflect a conscientious effort to provide public
agencies and the general public with adequate and relevant detailed information about them. (CEQA, §
21061.)" (San Franciscans for Reasonable Growth v. City and County of San Francisco (1984) 151
Cal.App.3d 61, 79.) "The CEQA Guidelines specify that location may be important when the location of
other projects determines whether they contribute to an impact. For example, projects located outside a
watershed would ordinarily not contribute to cumulative water quality impacts within the watershed."
(Kostka, supra, § 13:42, p. 651; Guidelines, § 15130, subd. (b)(2).)" (City of Long Beach v. Los Angeles
Unified School Dist. (2009) 176 Cal.App.4th 889, 907.) However, "the geographic context or scope to be
analyzed 'cannot be so narrowly defined that it necessarily eliminates a portion of the affected
environmental setting.'" (Id. at 907.) Petitioners assert the EIR fails to consider the following pending
projects in its analysis: Lilac Hills Ranch, Newland Sierra, Harmony Grove, Warner Ranch, Otay 250,
and Valiano.
 
 
GDCI defends the EIR's exclusion of the six above projects based on geographic location, the assertion
some of the projects have not sufficiently crystalized, and the projects were not closely related to this
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Project. Analysis of an entire air basis may be necessary and "[t[he primary determination is whether it
was reasonable and practical to include the projects and whether, without their inclusion, the severity
and significance of the cumulative impacts were reflected adequately." (Kings County Farm Bureau v.
City of Hanford (1990) 221 Cal.App.3d 692, 722-23.) The six potential projects include the need for
General Plan amendments to account for changes in densities. (AR 85509-11.) GDCI does not
specifically explain how the potential projects would not impact air quality and GHG considerations, even
considering their geographical distance from the Project. Given the enormous potential increase in
homes, nearly 10,000, from the potential projects, the Court cannot conclude all of the six projects were
properly excluded from the cumulative impact analysis, especially as to wildfire risk, air quality and GHG,
unless the projects were not sufficiently crystallized such that it would have been unreasonable and
impractical to evaluate their cumulative impacts. (City of Maywood v. Los Angeles Unified School Dist.
(2012) 208 Cal.App.4th 362, 397.)
 
 
GDCI cites to evidence some of the projects face challenges, such as referendums and rescinding of
some approvals. (See GDCI's RJN Exhibits 3-10.) However, GDCI does not point to evidence that the
challenges prevented the projects from ultimately going forward at in time in the future and such was
known at the time the EIR was being prepared. Further, not all of the projects have faced issues. GDCI
merely points to the fact public review did not commence until March, April, and June of 2017 as to some
of them. GDCI does not cite evidence that indicates the projects were "merely contemplated or a gleam
in a planner's eye." (Laurel Heights Improvement Assn. v. Regents of University of California (1988) 47
Cal.3d 376, 398.) Given the deferential treatment EIRs often receive, the Court cannot conclude projects
that have commenced public review of draft EIRs are too speculative. The Court cannot conclude all of
the six projects are not closely related to the Project – they are residential developments which could
have similar impacts on wildfire risk, air quality and GHG. (See AR 85509-11.) The failure to consider
the cumulative impacts from at least some of the potential projects was potentially significant. (AR
85522-38, 84687-92, 98681, 90648, 84615-17.) This failure violated CEQA.
 
 
Standard of Review as to Inconsistencies with the General Plan
 
 
"A project is inconsistent if it conflicts with a general plan policy that is fundamental, mandatory, and
clear." (Endangered Habitats League, Inc. v. County of Orange (2005) 131 Cal.App.4th 777, 782.)
"[J]udicial review of consistency findings is highly deferential to the local agency." (Naraghi Lakes
Neighborhood Preservation Assn. v. City of Modesto (2016) 1 Cal.App.5th 9, 18.) "'Reviewing courts
must defer to a procedurally proper consistency finding unless no reasonable person could have
reached the same conclusion.'" (Covina Residents for Responsible Development v. City of Covina (2018)
21 Cal.App.5th 712, 732 [Citation omitted]; California Native Plant Society v. City of Rancho Cordova
(2009) 172 Cal.App.4th 603, 637.) "[T]he essential question is 'whether the project is compatible with,
and does not frustrate, the general plan's goals and policies.'" (Naraghi Lakes, supra, 1 Cal.App.5th at
18 [Citation omitted].) 
 
 
Affordable Housing Component Requirement Within the General Plan
 
 
The General Plan states at H-1.9: "Affordable Housing through General Plan Amendments. Require
developers to provide an affordable housing component when requesting a General Plan amendment
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for a large-scale residential project when this is legally permissible." (AR 130098.) GDCI does not
seriously dispute that the Project does not include an affordable housing component, but asserts it
includes "attainable housing components." However, there is a statutory definition for affordable housing
cost, which GDCI does not and cannot contend the Project meets. (Health & Saf. Code, § 50052.5.)
Rather, GDCI points to the fact the County has not yet adopted an affordable housing ordinance,
focusing on the "when this is legally permissible" portion of H-1.9.
 
 
GDCI's argument that the law disfavors ad hoc imposition of affordable housing conditions, citing San
Remo Hotel L.P. v. City And County of San Francisco (2002) 27 Cal.4th 643, is of no avail because
inclusionary housing ordinances do not violate the constitution where "the ordinance does not require a
developer to give up a property interest for which the government would have been required to pay just
compensation under the takings clause outside of the permit process." (California Building Industry Assn.
v. City of San Jose (2015) 61 Cal.4th 435, 461.) GDCI cannot point to any requirement GDCI was
required to give up a property interest without just taking under an ordinance, as no ordinance exists.
GDCI's reliance on the lack of an adopted affordable housing ordinance is also unavailing. The County
may not rely upon its failure to follow through in implementing an ordinance to ensure projects conform
with the General Plan to justify its failure to conform with the General Plan. As GDCI points out, the
County has delayed adopting an ordinance since at least 2012. (GDCI's RJN Exhibits 14-15; AR
135444.). 
 
 
GDCI does not point to any authority stating an ordinance must be adopted before an agency is required
to conform to the General Plan. "[A]n agency's interpretation of a regulation or statute does not control if
an alternative reading is compelled by the plain language of the provision." (Southern California Edison
Co. v. Public Utilities Com'n (2000) 85 Cal.App.4th 1086, 1088.) H-1.9 unambiguously requires an
affordable housing component. Contrary to GDCI's suggestion, the General Plan does not bend to the
requirements of ordinances, it is the other way around – ordinances must not be inconsistent with the
General Plan. (Lesher Communications, Inc. v. City of Walnut Creek (1990) 52 Cal.3d 531, 541.) While
the Court is sympathetic that the process to develop affordable housing criteria may not be easy, the
evidence and law does not indicate the County is precluded from imposing affordable housing criteria
nor that the County is permitted to ignore clear policies and goals in the General Plan based on the
difficulty in implementing them. Finally, GDCI's suggestion that H-1.9 only applies to amendments that
increase density is without support – nothing in H-1.9 nor other policies or goals within the General Plan
support that H-1.9 only applies to amendments that increase density. The limitation on applicability of
H-1.9 is its application to "large-scale residential project[s]," not density changes. The Project is
inconsistent with H-1.9 of the General Plan.     
 
 
The petition is granted as to the above discussed issues. As to the other issues raised by the AG and
Petitioners, the Court finds GDCI's arguments sufficiently persuasive. The County is ordered to vacate
its approvals of the Project.
 
 
(2) PETITIONERS' UNOPPOSED MOTION TO STRIKE DOCUMENTS IN ADMINISTRATIVE RECORD
is GRANTED
 
 
Failure to file an opposition to the motion indicates the other parties' acquiescence that the motion is
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meritorious. (California Rules of Court, Rule 8.54(c).) Public Resources Code section 21167.6(e) sets
forth the types of records to be included in a record of proceedings. (Pub. Resources Code, §
21167.6(e).) "[T]he Legislature intended courts to generally consider only the administrative record in
determining whether a quasi-legislative administrative decision was supported by substantial evidence."
(Western States Petroleum Assn. v. Superior Court (1995) 9 Cal.4th 559, 571.) "[E]xtra-record evidence
is generally not admissible in traditional mandamus actions challenging quasi-legislative administrative
decisions on the ground that the agency 'has not proceeded in a manner required by law' within the
meaning of Pub. Resources Code, § 21168.5." (Id. at 561.) The potential exceptions acknowledged in
Western States do not apply here. (Id. at 575, n. 5.) Petitioners explain how the documents included
after the fact were considered by GDCI's consultant, but were not presented to the agency
decision-makers and did not become part of the record. GDCI does not dispute this. The documents do
not fall into a category under Public Resources Code section 21167.6(e). The motion is granted.  

STOLO

 Judge Richard S. Whitney 
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1 Ruling

I. Introduction.

The Court's obligation in this case is to answer the following questions:3

1 . Was there substantial evidence to support the County’s decision?

2. Did the County fail to proceed in the manner required by law?

6

In answering the first question, the Court “must indulge all reasonable inferences•^7

from the evidence that would support the agency’s determinations and resolve all
8

9

IO

i

14
In answering the second question, the Court must determine if the County

15

16

17

18

?>
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2

ii

2 II

conflicts in the evidence in favor of the agency's decision.” (Save Our Peninsula

I Committee v. Monterey County Board of Supervisors (2001) 87 Cal.App.4th 99, 1 17.) "A

I i court may not set aside an agency's approval of an EIR [Environmental Impact Report]
M p

I I on the ground that an opposite conclusion would have been equally or more reasonable."
r P

i i (Laurel Heights Improvement Assn. v. Regents of University of California (1 988) 47

• Ca«.3d 376. 393.)

i
4 ;l

II

' I-
(Pub. Res. Code §§ 21168, 21168.5.)

I substantially complied with the procedural requirements of the California Environmental

! Quality Act (CEQA). (Practice Under the California Environmental Quality Act (2d ed. Cal

CEB) § 23.35 ) While a court may find noncompliance with CEQA requirements to be a

I prejudicial abuse of discretion, there is nc presumption that such an error is prejudicial.
1 x/ I :

| (Pub. Res. Code § 21005(b).) In determining whether a failure to comply with CEQA is

20 l| '
| i prejudicial, a court does not determine whether a different outcome would have resulted.

II
H (r-ub Res. Code § 21005(a).)



IL Wildfire Risk,1

2 A, Compression of Mitigation Measures Into the Project.

When an EIR incorporates mitigation measures into the project description, then3

4 concludes that the project has no significant impact, the failure to separately identify

5

7

L otus v. Department of Transportation, supra, involved a highway constructioniO

12

17

In concluding that the EIR violated CEQA by compressing the analysis of impacts

19 and mitigation measures into a single issue, the Court of Appeal explained:

20

i
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3

The EIR fails to indicate which or even how many protected redwoods will be

impacted beyond the tolerances specified in the handbook and, by failing to

indicate any significant impacts, fails to make the necessary evaluation and

findings concerning the mitigation measures that are proposed. Absent a

detoimination regarding the significance of the impacts to the root systems of the

old growth redwood trees, it is impossible to determine whether mitigation

e; iviionmental effects are expected as a result of this project with the implementation of
i |

;i the slated special construction techniques.” (Id. at p. 651.)
:|

ii

H

j ar: EIR 'precludes both identification of potential environmental consequences arising

i significant impacts and analyze the mitigation measures violates CEQA. (Lotus v.

6 I i Department of Transportation (2014) 223 Cal.App.4lh 645.) This is because by doing so,

i

1 1 i project through an old growth redwood forest. A portion of the construction was p anned

8 • .r > j the project and also thoughtful analysis or the sufficiency of measures to mitigate
i;

j those consequences.” (Id. at p. 658.)

ij wen tu uuuydie eApeuieu impctcib. vu. p. oauj i niuiuucu

14 H

.Restorative planting and replanting, invasive plant removal, and use of an arborist and
15 i|

''specialized equipment. In the EIR, the agency concluded that "[n]o significant

; to occur within the structural root zone of a number of trees. The EIR described

i measures that “have been incorporated into the project to avoid and minimize impacts as

h well as to mitigate expected impacts." (Id. at p. 350.) Those measures included

22
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I

2

5 ii/rf. at n. 656.)

7

8

The failure to classify those measures as mitigation measures prevented those reviewing

In the instant case, Petitioners1 argue certain design elements included in the

management and firebreaks, were misclassified as part of the Project rather than

15

16

17 components of the WPP are properly classified as part of the Project itself. This is;

18

20 None o' the challenged design elements are meant to repair, rehabilitate or resto e the

7-1 , impacted environment. Instead, they ate part of the design of the Project meant to avoid

22

23 1 Petitioner.' includes Iniervenor/Petitioncr unless otherwise stated.

24
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measures are required or to evaluate whether other more effective measures than

those proposed should be considered. Should Caltrans determine that a specific

tree or group of trees will be significantly impacted by proposed roadwork, that

finding would trigger the need to consider a range of specifically targeted

mitigation measures, including analysis of whether the project itself could be

modified to lessen the impact.

I mitigation measures. Although certain actions such as vegetation management and

maintenance of the firebreaks will continue wel! after the Project is built, those

the EIR from determining the significance of the impact the construction would have on

! ** 'I the health of the trees. (Id. at pp. 656-658.)

12

' | Wfidfiro Preventior. Plan (WPP), including those relating to relating to vegetation

V I

3 1
4 I

M 1 •
In that case, the measures contained within the project were designed to mitigate

lithe impacts to the health of the trees caused by the construction. The measures at issue

I were "plainly mitigation measures and nut part of the project itself.” (Id. at p. 656, fn. 8.)

9 I

io !

because those measures, unlike the measures in Lotus v. Department of Transportation,

19 I1 f.LTV?, are not designed to rectify the impacts to the environment caused by the F’roject.



I

1 impacts to the environment in the first place. Accordingly, the Court concludes all of the

9 components of the WPD including vegetation management and maintenance of the

firebreaks, are not mitigation measures improperly misclassified as Project components.3

Instead, they are part ot the Project itself.4

5 3. Adequacy of Analysis of WMdflrs Risk.

Petitioners find fault with the EIR’s analysis of the wildfire risk and the

methodology used to analyze that risk. Although the analysis could have been more

6 |j tnorough and better methodologies could have been used, “challenges to the scope of an

9 tIR's analysis, the methodology used, or the reliability or accuracy of the data underlying

1h

12

13

. Impacts ot: Emergency Evacuation Routes.17

in its brefing, Real Party differentiated project evacuation routes fromib

20

21

analyzed in the EIR.22

23

24
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I

I Project’s evacuation routes are a "reverse CEQA" issue and need not be addressed in

the EiR The Project’s impacts to community evacuation routes, however, must be

i rehashing the evidence contained in the record, the Court concludes substantial evidence

1 5 | supports the County's findings regarding the Project’s impact on wildfire risks, witn one

| exception which will be discussed in the following section.

1 9 [ community or area-wide evacuation routes. The Court agrees that analysis of the

-malysis, must be rejected unless the agency's reasons for proceeding as it did are

6 '

I
7 i

11 s | clearly inadequate or unsupported.” (Chico Advocates for a Responsible Economy v. City

J of Chico (2019) 40 Cal.App.5th 839, 851.) i'he EIR’s analysis of the Project’s impacts on

13 I) wildfire risk was extensive and specific to both the Project and its location. Without



ii

In California Building Industry Assoc, v. Bay Area Air Quality Management Dist.

(2015) 62 Cal. 4th 369, at issue was an agency’s thresholds of significance for certain air2

3 pollutants which required project proponents to evaluate how existing air pollution would

4 affect individuals within the proposed project. The Supreme Court concluded, “CE-QA

5 generally does not require an analysis of how existing environmental conditions v/ill

impact a projects future users or residents.” (Id. at p. 386.) CEQA does, however, require6

7 an analysis of a ‘project’s potentially significant exacerbating effects on existing

8 ; '-m'-'ironmenta! hazards - effects that arise because the project brings ‘development and

10

11

12

Newton Preservation Society v. County of El Dorado (2021) 65 Cal,App.5u 771,13

H
I! involved ? bridge construction project where project opponents, many of whom were13

I resiaents, alleged the project would have a significant impact on evacuation. The Court of15

hold the evidence presented1 in that case did not “support a fair argument that the13

18

19

conclusions by agencies with expertise in wildfire evacuations with specific facts calling20

into question the underlying assumptions of their opinions as it pertained to the project’s2 i

potential environmental impacts.” (Id. at p. 791, italics in originai.)

ii

2»
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6

j environmental hazards.” (Id. at p. 792.) The court determined the comments offered in

opposition to the project “lacked factual foundation and failed to contradict the

preset may have a significant impact on the environment or may exacerbate existing

!i
’I coastlines, wildfire risk areas)." (Ibid.)

neople into the area affected.’” (Id. at p. 388; italics in original.) The Supreme Court

, explained an “EIR should evaluate any potentially significant impacts of locating

H
; I development in other areas susceptible to hazardous conditions (e.g., floodplains,



1 Real Party is correct that analysis of community evacuation is not required unless

2 the project might exacerbate existing environmental hazards. (Real Party in Interest

3

7

3

9 2C21 , pp, 19:26-20:4.) The hazards of a wildfire are certainly exacerbated if community

10 residents are unable to evacuate safely due to congested evacuation routes. It is

11

i4 ij 20 'I t . (AR 6608.) If a wildfire occurs, the Project's residents will need to evacuate. These

i5

T3

17 congestion and delay in evacuation, resulting in increased wildfire related deaths. This is

18 undoubtedly a situation where the Project, by bringing a significant number of people into

19

20

21

22 The County concluded the impacts to existing emergency evacuation plans would

be less than significant. (AR 6746.) The evidence supporting this conclusion are23
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7

I
I

| people will likely compete with residents in the surrounding area for safe evacuation

routes. The additional people competing for the same limited routes can cause

the area, may significantly exacerbate existing environmental hazards; specifically,

I wildfires and their associated risks. Therefore, this is an issue that is required to be

I addressed under CEQA.
I

| California Native Plant Society (CNPS), a significant number of wildfire related deaths in

i

California occur during attempts to evacuate. (Petitioners’ Opening Brief filed Juns 15,

| Lotusland Investment Holding, Inc.'s Supplemental Brief Re: Evacuation filed November

4 h 19. 2021, (Real Party’s Supplemental Brief), p. 7:7-9.). Here, unlike the case in Newton,
ii

5 I supra, there is evidence that the Project might exacerbate existing environmental

estimated that the Project will bring 4,070 residents to the area. (AR 6612.) This is a

12 I significant population increase when considering the Project is located in Lake County
ii

13 !| Census Tracts 12 and 13 which had an estimated combined population of 10,163 in

hazards. As pointed out by Petitioners Center for Biological Diversity (CBD) and

24 ||



1

2 n personnel. (Real Party’s Supplemental Brief, p. 8:2-8; AR 42594-42595; 53739-53740.)

3 j Those opinions were not based on any identifiable facts.

There are two problems with this evidence. First, this evidence primarily ac dresses

CEQA; whether evacuation of the residents in the nearby area would be affected by the

evacuation of the Project’s residents during a wildfire.8

Second, this evidence cannot be considered substantial evidence. Substantial

’3

Because the County’s findings regarding community emergency evacuation routes

16

lii. Carbon Credit Program2.

Petitioners argue the carbon credit program is ineffective as a mitigation measure18

19 i

23

24

8

- The carbon credit program was discussed by the parlies under the broader topic oi climate impacts and GI 1G
1 mitigation measures. Also discussed was the transportation demand management plan (TDM). The Court concludes

I RULING AND ORDER ON PETITIONS FOR WRIT OF MANDATE

| comprised primarily of opinions from traffic engineers and fire and law enforcemeit

ii

v. County of San Diego (2020)

because if does not include sufficient safeguards to ensure offsets are real, permanent,

20 ji verifiable and enforceable. (Golden Door Properties, LLC
ii

21 |l 50 Cal.App.5t,! 467, 506-507.)
ii

nn |l

12 1 1 The conclusion reached by the County as it relates to emergency evacuation plans is

I' based on unsubstantiated expert opinions. This evidence is legally insufficient to qualify

d

10 evidence includes “expert opinion supported by facts." (14 CCR §1 5384(b).)

1 1 i Unsubstantiated opinion does not constitute substantial evidence. (14 CCR §1 5384(a).)

4 I
if
i j

5 the issue of whether the Project's residents could safely leave the Project in the event of
ii

a wildfire. This evidence does not focus on the issue that is required to be addressed by

'' oe ^ubsiauiial evidence under CEQA.

6 I
i

7 i

11

,5 J
II are not supported by substantial evidence, the EIR does not comply with CEQA.

i

17



'I Here, the carbon credit program was added through an errata to the Final EIR

2 after the public comment period had closed. The County explained:

3

4

5

6

7 (AR42599.)

8 Given the timing of the addition of this measure to the EIR and the comments

9 made by the County, unlike the mitigation measure in Golden Door Properties, LLC, v.

County of San Diego, supra, the carbon credit program here was not a mitigation10

measure that the County relied upon in making any findings contained in the EIR. In fact,11

the County described the modifications to the mitigation measures contained in the12

Errata, which included the addition of the carbon credit program, to be minor and
13

insignificant. (AR 7193.) To the extent this measure did not comply with CEQA, the Court
14

determines it does not constitute prejudicial error because inclusion of the measure did
15

not “deprivef ] the public and decision makers of substantial relevant information about
16

tiie Project’s likely adverse impacts.” (Neighbors for Smart Rail v. Exposition Metro Line

17
Constr. Auth. (2013) 57 Cal.4,h 439, 463.)

i&
?V. Water Supply.

19
Petitioners CBD and CNPS take issue with on an off-site groundwater well located

20
within the Collayami Valley Groundwater Basin. Groundwater from on-site wells and

21
surface water sources are expected to supply all of the projects water demands.

22

23

24
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9

ii

Also we added a mitigation requiring the purchase of greenhouse gas carbon

credits to offset the project's remaining greenhouse gas emissions that are above

and beyond the stated threshholds in the EIR. However, the EIR's conclusion of a

significant, unavoidable greenhouse gas impact would not change, given the

limited supply of carbon offsets and the uncertainty regarding the availability of

offset credits throughout the life of the project.

the TDM substantially complies with CEQA. (cf. City ofHayward v. Trustees ofCalifornia State University (2015)

242 Cai.App.4"1 833, 854-855.)



I

(AR6554-6556.) The off-site well would provide non-potable water if required. (AR 6689.)|

The County determined because of the characteristics of the basin, the potential impacts

of drawing water from the well could not be determined. (AR 6558.) The County

therefore imposed mitigation measure 3.9-3 which requires the applicant to provice to the

County an analysis that defines a safe yield as specified in the measure. It also requires

the applicant to submit annual monitoring reports and provide quarterly data for the first

8

County found any potential impact would be mitigated to less than substantial when9

considering this measure. The County’s findings regarding the well are supported by10

11

Two appendices attached to the tIR3 provide an in depth analysis and disclosure

determined. Mitigation measure MM 3,4-3 is designed to accommodate the uncertainty ofI I

the impacts on the plants. It requires pre-construction botanical surveys be conducted by

a qualified biologist. If avoidance of a special-status plant is not feasible, compensatory

planting or transplanting shall occur. Those plants would he subject to monitoring to20

ensure success of the plants4. (AR 6387-6388.) This mitigation measure complies with2i

The appendices are labeled as BRA1 (AR2489-29',.6) and BRA2 (AR2927-3403).

I

24
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10

I substantial evidence. This mitigation measure complies with CEQA.

V. Special Status PSanrs.

°3 i
' I Thtse rtquirem/nls also apply to initial vegetation clearing along proposed roadways. (AR 6387.)

|l ' ' '

dotermined because the exact location of the buildings on the site has not been

five years of use. (AR 6575.) It further mandates the development of a groundwater

management plan should the reports show an impact to groundwater levels. (Id.) The

i 5 | ! supported by substantial evidence, Which specific plants will be impacted cannot be

16 I

12 i

13 H
it

14 of special status plants. The County's findings relating to the special status plants are

I

' I

18

1

2

3 I
i

4 I
1

I

5 I
I

6



CEQA. (cf. Rialto Citizens for Responsible Growth v. City of Rialto (2012) 208 Ca .App.4th1

899. 943.)2

3 VI. Project Alternatives.

4 The wisdom of approving [a] project, a delicate task which requires a bala icing of

5 i interests, is necessarily left to the sound discretion of the local officials and their

constituents who ere responsible for such decisions. The law . . . simply requires :hat6

those decisions be informed, and therefore balanced " {Citizens ofGoieta Valley v. Board7

or Supervisors (1990) 52 Cal. 3d 553, 576.) '"[Fjeasibility’ under CEQA encompasses8

'desirability’ to the extent that desirability is based on a reasonable balancing of the9

10

11

1

1 ;> supported by substantial evidence. With respect to Alternative C, the County concluded,

"IGIiven that the Reduced Intensity Alternative would result in significantly fewer14

economic benefits, the County finds that the Reduced Intensity Alternative does rotI5

1 8 warrant approval in lieu of the Proposed Project." Economic benefits are key goals of the

project. The stated project objectives included economic growth, expanding high-end7

hospitality and construction employment opportunities, and increasing revenues foi the18 !

22

23

24
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11

21 J to investors, buyers and consumers in the high-end luxury resort market (AR 53/89-

I

!

I
!

County. (AR 6769.) Alternative C would restrict the overall luxury market resort and

20 !l iesidential community appeal; reduce revenues and workforce; and reduce marketability

i relevant economic, environmental, social, and technological factors.1' {City of Del .Ma, v.

H City of San Diego (1982) 133 Cal.App.3d 401, 417.)

Petitioners contend the County’s finding of infeasibility of Alternative C was. not

19 '



53791 .) The evidence supports the conclusion that Alternative C would result in feweri

Intervenor suggests the County should have considered alternative locations3

4 ! closer to a transit stop because GHG emissions would have been reduced in such a

(location 6 The Project consists of high-end residential, resort, and recreational facilities. It5

6

7

8

must therefore show the agency failed to satisfy its burden of identifying and analyzing9

io !

agency tailed io present an adequate range oi alternatives and then sit back and force11

13

show how such an alternative would have met most of the goals of the Project, would14

iiave been potentially feasible under the circumstances, or would have reduced overall15

environmental impacts of the Project. ' (Ibid.)16

I he County properly considered and rejected potential alternatives.17

vil. Reci cuteiion of iha EIR.18

Recirculation of an EIR is not required when the changes merely clarify, amplify19

20

21

22

23 '‘ People’s Opening Brief, pp. 32:22-33:1.

’ RULING AND ORDER ON PETITIONS FOR WRIT OF MANDATE

H 12

; is speculative to conclude consumers of the project will travel from out of the ares by

I

I public transit.
i

"It is [rhe petitioner]^ burden to demonstrate inadequacy of the EIR. [A petitioner]

1 Intervenor’s position is that Alternative C was found infeasible based on the applicant’s expectation oT rccuccd
ra’.enuer. (Intcrvjnor People of the Slate of California’s Opening Brief filed June 15. 202 1 (People’s Opening Brief),
p. 35:4-6.) This interpretation is not supported by the language of the EIR as a whole. It is the economic benefits to the
County, not the applicant, that was the driving force behind the County rejecting Alternative C.

the agency to nrove it wrong." Mount Shasta Bioregional Ecology Center v. Coumy of
I
I Siskiyou (2012) 210 Gal.App.4th 184, 199.) Here, (ntervenor “make[s] no attempt to

12

24 i

economic benefits to the County.5

one or more potentially feasible alternatives. [A petitioner] may not simply claim the



2

3

4

5 comment upon a substantial impact resulting from the Project or a mitigation measure.

(AR 7193.) This determination is required io be upheld if supported by substantial

evidence. (Laurel Heights II, supra, at p. 1135.) Reasonable doubts are to be resolved in

8 favor of the agency's decision. (Ibid.)

The EIR’s analysis of the Project’s impacts on wildfire risk was extensive, "he9

County’s finding that the EIR did not include any information that showed a substantial10

increase in the severity of the wildfire related impacts is supported by substantialil

12 i evidence.

rhe Errata did add an additional mitigation measure regarding the purchase of13

OHG carbon credits. Recirculation is required only if a new mitigation measure is not1<

15

16

1/

18

Other Issues Raised by Petitioners Not Specifical’y Discussed.20 vm.

Due io time constraints, the Court has not discussed each and every issue raised21

22
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13

County found the Errata contained minor edits and clarifications which did not constitute

significant new information that deprived the public of a meaningful opportunity to

adopted. (South County Citizens for Smart Growth v. County of Nevada (2013) 221

| Cal.App.4!h 316, 330.) The mitigation measure in the Errata was adopted.
I

Based on the County's findings that the Errata contained only clarifications,

amplifications and insignificant modifications to the EIR, recirculation of the EIR was not
i

!

19 i reoi fired

i

or make insignificant modifications to an EIR. (Laurel Heights Improvement Association v.

by Petitioners. The Court focused on those issues which it considered to be of primary

23 -i importance in helping the parties to understand the reasons for the Court’s ruling. As to

24 1

il
II
II

I

I Regents of University of California (Laurel Heights If) (1993) 6 Cal^ 1 1 12, 1130.) The

T
7



all other :ssues raised by Petitioners not specifically discussed herein, the Court has

2

4 ’ IX. Timeliness of Intervenor’s Claims.

A subsequent pleading may relate back to the original pleading for statute of

6

8 Cal. 4th 383. 408.)

The timeliness of Intervenor’s petition is moot as to all claims denied by the Court.

14

15 X. Conclusion.

Because the County s findings regarding community emergency evacuation routes16 |

are not supported by substantial evidence, the EIR does not comply with CEQA. Had the17

iS i findings regarding emergency evacuation routes been supported by substantial evidence,

19 i the Court would have concluded the EIR complied with CEQA and therefore denied each

20 i of the Petitions.

21 i Order

The Court orders as follows:22 !

1 . Respondent's and Real Party in Interest’s Joint Motion to Augment the
23
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14

!

pursuant to the relation-back doctrine.

i
I

determined ail findings made by the County were supported by substantial evidence and

3 ; the County otherwise substantially complied with the requirements of CEQA.

| limitation purposes if it (1) rests on the same general facts as the original; (2) involves the

7 | same injury; and (3) refers to the same instrumentality. (Norgart v. Upjohn Co. (1 999) 21

9 i

1f< ; As discussed above, the Court has concluded the EIR was deficient because the

1 1 I i County’s findings regarding community emergency evacuation routes are not supported
II ' - - - .

j by substantial evidence. This issue was addressed by causes of action in the Pettions

i3 II ‘lied by CBD and CNPS. Therefore, the claim related to this issue was timely filed

24



I

Administrative Record filed August 17, 2021, is granted. Exhibits A and B attached to the

administrative record in this action.7
4

2. The People's Request for Judicial Notice in Support of Opening Brief filed June

1 5, 2021 is granted. The Court takes judicial notice of Exhibits 1 and 2 attached to the

3. The Objection to the Declaration of Van Bustic Regarding E-Mail

Communication in the Record filed October 15, 2021, is sustained.

4. A judgment will issue granting a peremptory writ of mandate ordering

10 Respondent County of Lake io set aside its (a) certification of the final EIR, (b) findings

11 relating to impacts to an adopted emergency evacuation plan, and (c) approval ol the

12 Project.

5. Intervenor/Petitioner People of the State of California is directed to prepare a13

14 '

15

16

1 7

18

19

20

21

22

24
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15

form of judgment and peremptory writ of mandate.
i

Declaration of Charmaine G. Yu in Support of Respondent’s and Real Party in Interest’s

3 ! I Joint Motion to Augment the Administrative Record are hereby added to the

8 1
9I

23 i I " Pnor te the trial in this matter, a number of motions were filed by the parties. The Court ruled on those motions prior
to commc iccmcnl of the trial. At the request of counsel, orders relating to those motions are contained herein.

5i
6

, Declaration of Andrew R. Contreiras.

6. The issues of costs and attorney fees are reserved.

X David Markham

Judge of the Superior Court

1I
2 i

Date: January 5 , 2022



Nico j Johnson & Anita Grant - by courhouse mailbox

Krista D. LeVier, Court Clerk

Dated: January 4. 2022

Peter Broderick-Center for Biological Diviersity
12i2 Broadway. Ste 309

Oakland, CA 94612

January 4, 2022- On this date, I mailed a true copy of the attached document to the

person(s) whose name(s) are set forth below by placing said copy in a sealed envelope

addressed to each of said person(s), at the address set forth below, which envelope

wss rhen sealed and postage fuily prepaid, and deposited in the mail at Lakepo <,

California to be delivered by United States mail.

Center for Biological Diversity vs. County of Lake et al CV421 152

PROOF OF SERVICE

I am a Deputy Clerk of the Superior Court of California, County of Lake. I am over the

ago J 3 and not s party to the action to which this document is attached.

Rebecca Davis Lozeau/Drury LLP
1939 Harrison St, Sts 150

Oakland. CA 94612

Anoitw Conlreiras/Attoi ney General of Calif

r>O Bor 852C6

San Diego, CA 92101

By:_
Yolanda Blum

Deputy Court Clerk

Jonathan R. Bass/COB LENTZ PATCH DUFFY & BASS
One Montgomery St, STE 3000
San Francisco, CA 94104-5500

Arthur Goon - Miller Starr Hegalia
133 i A California Blvd, 5- Fl

f'roek CA 94596
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